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= Design — Construct — Maintain — Finance (DCMF)
* O & M (Operation & Maintenance)
» Strategic Partnership
= Users and community Groups
» Community government partnerships
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! Separation Of Powers In John Locke's Political Philosophy, Synesis, v. 14, n. 1, p. 1-15, jan/jul 2022, ISSN 1984-
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2 https://oll.libertyfund.org/pages/montesquieu-and-the-separation-of-powers
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ST U AfdE AEEE gl e Ao AfTEr @H e T Hwa
TS T IR BeTe THY oA TUeAells THIEHN T |

AP FY, HAIT ATCIH T3 GeEdeec] gl THIAT THRA T&qd
TREHT HT AT T ToEd Tra=dl Hioreenr gafeus e Faer
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U ATE AU H FHEE T GEEHT TR N GRATE el UH |
TG U WEEHT Afd A W 99 2, W O S TR g A we
TMSAH! I2vd WEAIFIT HA @ I | TqBT 9, WIS a1 B
T, T, ICAEA T ICNEHA LT3, TGN BB RE a1 Tad aeg a
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TR Ao Fiedr Ferdl IWE | EiEEs aiEed )|
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Children’s Palace, Youth Palace, comprehensive practice activity base, special
children service institutions, and out-of-school training institutions. anﬁ?r
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Cooperative Federalism in the Nepali Constitution:

A Comprehensive Analysis

- Khimlal Devkota”

Abstract:

Cooperative federalism has emerged as a pivotal concept in governance structures
worldwide, facilitating collaboration and coordination among various levels of
government. In the context of Nepal, the adoption of federalism represents a significant
shift in the country's political landscape, aiming to address historical grievances,
promote inclusivity, and foster socio-economic development. This essay provides a
detailed examination of cooperative federalism within the framework of the Constitution
of Nepal. Through an in-depth analysis of constitutional provisions, historical
background, implementation challenges, and case studies, this essay elucidates the role
of cooperative federalism in promoting unity, diversity, and equitable development in
Nepal. By identifying key opportunities and obstacles, this study offers insights into the
prospects for effective governance and democratic consolidation in the federal structure
of Nepal.

Keywords: Cooperative Federalism, Nepali Constitution, Federalism, Governance,
Division of power, Inclusivity, Socio-Economic Development

Introduction

Cooperative federalism is a model of intergovernmental relations that recognizes
the overlapping functions of the national and state governments. This model can
be contrasted with the model of dual federalism, which maintains that the
national and state governments have distinct and separate government functions.*
The adoption of federalism in Nepal represents a transformative moment in the
nation's democratic evolution, signaling a departure from a centralized
governance model towards a more power devolution with a revolutionized and
inclusive system. Cooperative federalism lies at the heart of this transition,

: Member, Constituent Assembly, Nepal,
! https://encyclopedia.federalism.org/index.php/Cooperative_Federalism
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emphasizing collaboration, autonomy, and shared governance among federal,
provincial, and local levels of government. This article aims to explore the
concept of cooperative federalism within the context of the Constitution of
Nepal, analyzing its historical roots, federalism debates, constitutional
provisions, and implementation challenges, implications for governance and
development, and way forward for effective implementation. By delving into
these dimensions, this study seeks

To provide a comprehensive understanding of the role of cooperative federalism
in shaping Nepal's political landscape and fostering inclusive and sustainable
development.

Historical Context:

There is no doubt that any debate on federalism in Nepal would center on the
Maoist movement. As per federalism expert writes in his article "‘People’s war’,
were related to identity, power sharing, and decentralization™ (Karki 2014). It is
proud to say that, Nepal is now a federal democratic republican secular, and
inclusive country. The constitution of Nepal was promulgated by the people's
elected sovereign body the Constituent Assembly in 2015. The election of the
Constituent Assembly was a most awaited event in the country's politics held in
2008. Almost seventy years of political aspiration have been fulfilled only after
the decade-long people's war launched by the Maoist party and the result of the
joint popular movement of 2006. Very interestingly, Nepal is a country that has
produced seven constitutions in seven decades. This is the only constitution
promulgated by the Constituent Assembly and written by the people's duly
elected representatives. Interim Constitution 2006 was written by a group of
technical experts appointed by the government and Maoist negotiating team,
endorsed by the reinstated parliament, and approved by the interim legislative
parliament.? The constitution has institutionalized the republicanism, federalism,
secularism, and inclusion at a time. A country departed from Monarchy to
Republic, Unitary to federalism, Hindu kingdom to secularism, and exclusion to
inclusion. The four major political achievements achieved and institutionalized
in the constitution are most of the countries have spent almost four generations.

2 Interim Constitution drafting committee headed by Justice Laxman Aryal and Originally six members
including Khimlal Devkota, Sindhunath Pyakurel, Mahadev Yadav, Harihar Dahal, and Shambhu
Thapa.
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The trajectory towards federalism in Nepal has been shaped by a complex
interplay of historical, political, and socio-economic factors. The Nepalese
society has been facing problems of class, caste, gender, and territorial
disparities for a long time. Several initiatives had been taken though were not
able to be translated into reality. In the 1950s the then king Tribhuvan had
already agreed upon a republican and the political system as fixed by the
people's elected legitimate body. The election of the Constituent Assembly had
never happened®. The movement held around the 1980s resulted in the
referendum, again no substantial change had been seen. The country's transition
from an absolute monarchy to a constitutional democracy in the early 1990s
marked a significant milestone in its democratic journey. However, deep-rooted
inequalities, ethnic tensions, and regional disparities persisted, fueling demands
for greater autonomy and representation from marginalized communities. The
decade-long armed conflict between the government and Maoist insurgents
further underscored the need for a more inclusive and participatory governance
system. The Comprehensive Peace Accord of 2006 laid the groundwork for
political reconciliation and constitutional reform, culminating in the Interim
Constitution of Nepal 2007. This interim Constitution provided for the
establishment of a Constituent Assembly, tasked with drafting a new
constitution, with federalism emerging as a central theme in ensuing
deliberations. The promulgation of the Constitution of Nepal in 2015 represented
a historic moment, institutionalizing federalism as the guiding principle of
governance and laying the foundation for a federalism and inclusive political
order.

Federalism debate:

The very differences with other constitutions were that all previous constitutions
were promulgated with a unitary system and the current constitution is
promulgated by a federal system. The main concern of the constitutional debate
was not about promulgating the Constitution but about its promulgation through
people’s representatives and the federal system. (Chaulagai, S. and Devkota,
K.2020). Nepal's transition from a unitary system to a federal structure has been
marked by intense debate, negotiation, and constitutional reform. The federalism

% https://ciaotest.cc.columbia.edu/olj/sa/sa_jan02pas01.html
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debate in Nepal reflects the country's diverse socio-cultural landscape, historical
grievances, and aspirations for inclusive governance. Federalism has emerged as
a central theme in the political discourse of Nepal, shaping the country's
democratic transition and constitutional evolution. The federalism debate in
Nepal is rooted in historical grievances, socio-cultural diversity, and demands for
inclusive representation and governance. Moreover, the federalism debate in
Nepal has its roots in centuries-old grievances related to identity, representation,
and resource allocation. The country's diverse ethnic, linguistic, and regional
communities have long advocated for greater autonomy and recognition of their
distinct identities. The end of the decade-long armed conflict in 2006 provided a
catalyst for political transformation, leading to the signing of the Comprehensive
Peace Accord and the establishment of an interim government with an interim
parliament called Legislature Parliament. The socioeconomic transformation of
the society with the restructuring of the state was the task of the country which
has been agreed upon in the Comprehensive Peace Accord signed between the
government and the Maoist party as a rebellion?. Based on the Comprehensive
Peace Accord, the Interim Constitution of 2007 laid the groundwork for federal
restructuring, setting the stage for a constituent assembly to draft a new
constitution.

No one can underestimate the contribution of the Maoist movement in federal
restructuring of the country, as learned personality (Lawoti, 2003). With due
consideration, the drafting of the Nepali Constitution of 2015 marked a
significant milestone in Nepal's federalism debate. The identity and viability of
the principles of federalism have been accepted by the concerned committee.
However, the Constituent Assembly grappled with complex issues related to
federal boundaries, power-sharing, and resource allocation. Very little time had
been given to the list of the power of the federal units. The final document
enshrined federalism as a guiding principle, devolving powers to three tiers of
government: federal, provincial, and local. However, the process was not without
controversy, as debates over federal boundaries, ethnic identity, and
representation led to political deadlock and protests. Despite these challenges,
the promulgation of the constitution represented a historic achievement in

4 Comprehensive peace Accord 2006 signed between the Government of Nepal and the NCP Maoist
party.

HEE SHA || XY



Nepal's democratic transition.

The federalism debate in Nepal has been characterized by a range of contentious
issues and challenges. One of the primary issues is the delineation of federal
boundaries, particularly in identically diverse regions with competing claims for
autonomy and representation. Additionally, questions regarding resource
allocation, fiscal federalism, and inter-governmental relations have posed
significant challenges to effective implementation. Furthermore, issues such as
political polarization, bureaucratic inertia, and institutional capacity constraints
have hindered the smooth functioning of federal structures, impeding progress
toward inclusive governance and development.

The federalism debate in Nepal has profound implications for governance,
democracy, and socio-economic development. The preamble of the constitution
is highlighting as mentioning the “eliminating all forms of discrimination and
oppression resulted from the feudalistic, autocratic, centralized, unitary system
of governance of the State; protecting and promoting unity in diversity, social
and cultural solidarity, tolerance and harmony, by recognizing the multi-ethnic,
multi-lingual, multi-religious, multi-cultural and geographically diverse
characteristics; and resolving to build an egalitarian society based on the
proportional inclusive and participatory principles in order to ensure economic
equality, prosperity, and social justice by eliminating discrimination based on
class, caste, region, language, religion and gender and all forms of caste-based
untouchability® this is a whole spirit of the constitution and as well as
federalism express by the constituent assembly. By division of power and
decision-making authority, federal structures have the potential to enhance
citizen participation, accountability, and responsiveness to local needs.
Moreover, federalism promotes inclusivity, diversity, and social cohesion by
recognizing and accommodating the unique identities and aspirations of various
ethnic, linguistic, and regional communities. Furthermore, devolution of the
power of governance can facilitate more efficient resource allocation, service
delivery, and infrastructure development, thereby contributing to equitable and
sustainable development outcomes across the country.®

® Preamble of the constitution.
® Preamble of the Comprehensive Peace Accord.
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Prospects for Effective Implementation:

As Breen (2018) revealed the fact after research, "the character of armed conflict
appears to be important. Where only two conflict actors were present such as in
Nepal, successful conflict resolution and health system reforms enshrined in
peace accords and legislated appeared to support health system performance
under decentralization.” It is a huge impact of federalism that inspired effective
implementation. Despite the challenges, federalism holds promise as a means of
addressing historical grievances, promoting democratic governance, and
fostering socio-economic development in Nepal. Strengthening inter-
governmental mechanisms, enhancing fiscal federalism arrangements, and
fostering a culture of dialogue and consensus-building are essential steps towards
effective implementation. Moreover, investing in capacity-building, promoting
intercultural understanding, and empowering local communities can enhance the
effectiveness and legitimacy of federal structures. By harnessing the potential of
federalism to promote unity in diversity, equitable development, and democratic
governance, Nepal can pave the way for a more prosperous and inclusive future
for all its citizens.

In conclusion, the federalism debate in Nepal reflects the country's complex
socio-political landscape, historical grievances, and aspirations for inclusive
governance. While significant progress has been made in institutionalizing
federal structures, challenges persist in their effective implementation.
Addressing these challenges requires concerted efforts from all stakeholders,
including political leaders, civil society, and the international community. By
embracing the principles of federalism and promoting dialogue, cooperation, and
inclusive development, Nepal can realize the full potential of federalism as a
catalyst for democratic governance, social cohesion, and sustainable
development.

Constitutional Provisions:

The Constitution of Nepal (2015) embodies the principles of cooperative
federalism, enshrining a comprehensive framework for the distribution of
powers, resources, and responsibilities among the federal, provincial, and local
levels of government.” Chapter 5 of the constitution is related to state structure

" The Constitution of Nepal 2015
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and division of state power and Chapter 20 is concerned with the interrelation
between federal, provincial, and local levels. Furthermore, if anyone wants to
know the spirit of federalism, they need to go through the state restructuring and
delineation of the state power committee report of the constituent assembly.
With this background, Article 56 of the constitution mentioned that the federal
democratic republican Nepal has been divided between federal, provincial, and
local levels. All levels of government can exercise state power. The
interpretation of the state power includes legislative, executive, and judicial
powers. Article 57 of the constitution delineates the powers and functions as per
the list of the annex of the constitution including exclusive and concurrent lists.
The power and functions of the federal government includes defense, foreign
affairs, and currency issuance, while granting provinces autonomy in areas such
as education, healthcare, and agriculture. Moreover, Article 217 establishes
mechanisms for resource-sharing and fiscal coordination through the National
Natural Resources and Fiscal Commission, tasked with ensuring equitable
development across provinces. Additionally, the Constitution mandates the
establishment of an Inter-governmental Fiscal Council to promote dialogue and
cooperation on fiscal matters among different tiers of government. Furthermore,
provisions for the formation of the National Council, comprising representatives
from provinces and local bodies, underscore the commitment to inclusive
decision-making and representation at the national level.

Coordination mechanisms

The Constitution of Nepal incorporates various mechanisms for coordination
among different tiers of government to ensure effective governance and
cooperation. These coordination mechanisms are essential for fostering
harmonious relations, resolving disputes, and promoting the smooth functioning
of federal structures. The Constitution delineates specific provisions and
institutions to facilitate coordination at the federal, provincial, and local levels.

Firstly, the Constitution establishes the National Natural Resources and Fiscal
Commission (NNRFC)® as a key institution for coordinating fiscal matters
among the federal government, provincial governments, and local bodies. The
NNRFC is mandated to formulate principles for the distribution of natural

8 The Constitution of Nepal, Article 217.
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resources and revenues, ensuring equitable development across provinces. By
providing a platform for dialogue and negotiation, the NNRFC promotes
consensus-building and cooperation on fiscal issues, thereby enhancing inter-
governmental relations.

Secondly, the Constitution mandates the establishment of an Inter-governmental
Fiscal Council (IFC)® to facilitate coordination and cooperation on fiscal matters
between different tiers of government. The IFC serves as a forum for federal,
provincial, and local governments to discuss revenue-sharing arrangements,
budgetary allocations, and fiscal transfers. Through regular meetings and
consultations, the IFC promotes transparency, accountability, and mutual
understanding among all levels of government, thereby strengthening the fiscal
framework and promoting fiscal discipline.

Furthermore, the Constitution provides for the establishment of an Inter-state
Council® to address disputes and conflicts arising from inter-provincial
relations. The Inter-state Council serves as a mechanism for resolving disputes
related to politics, such as jurisdiction, resource allocation, and boundary
demarcation among provinces. By providing a platform for dialogue and
arbitration, the Inter-state Council helps prevent conflicts and promotes
cooperation among provinces, thereby safeguarding the unity and integrity of the
federal structure. The constitutional bench'! in the Supreme Court is responsible
for resolving constitutional and legal disputes between federal, provincial, and
local governments. The National Coordination Council'® under the act passed by
the federal parliament, the provision of Article 235(1) states that the provincial
assembly*? is responsible for resolving the political debate and coordinating local
and provincial levels and inter-local level disputes.

Additionally, the Constitution empowers the federal government to coordinate
and supervise the activities of provincial governments in matters of national
importance, such as national security, foreign affairs, and inter-provincial
infrastructure projects. This coordination mechanism ensures coherence and

o Intergovernmental Fiscal Transfer Act 2015
19 Article 234.

1 Article 137

12 Article 235(1)

3 Article 235(2)
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consistency in policy formulation and implementation across different levels of
government, thereby promoting national unity and coherence.

The Constitution itself has declared in Article 232, that "the relation between
federation, provinces, and locals shall be based on the principles of cooperation,
co-existence, and coordination.** With this fact, in conclusion, the Constitution
of Nepal incorporates various coordination mechanisms to facilitate effective
governance and cooperation among different tiers of government. From the
establishment of institutions such as the National Natural Resources and Fiscal
Commission and the Inter-governmental Fiscal Council to provisions for
resolving disputes through the Inter-state Council, the Constitution provides a
robust framework for promoting harmonious relations and ensuring the smooth
functioning of federal structures. By fostering dialogue, cooperation, and mutual
respect among all levels of government, these coordination mechanisms
contribute to the stability, unity, and prosperity of Nepal.

Implementation Challenges:

Despite the constitutional mandate for cooperative federalism, Nepal faces
numerous challenges in its effective implementation. One significant challenge is
the capacity constraints and resource disparities among provinces, leading to
uneven development outcomes and service delivery. The unequal distribution of
human and financial resources exacerbates these disparities, hindering the ability
of provinces and local governments to fulfill their mandates effectively.
Moreover, issues such as overlapping jurisdiction, vertical fiscal imbalance, and
inter-governmental conflicts pose hurdles to effective cooperation and
coordination between different levels of government. Political instability,
bureaucratic inertia, and institutional weaknesses further impede the smooth
functioning of federal structures, undermining the realization of the full potential
of cooperative federalism. The biggest problem faced by the provincial and local
level government is the lack of staff and police. The federal government has yet
to provide the required police force and staff. This is the biggest implementation
problem faced by the provincial and local levels.

The federal level of government seems to be reluctant to devolve their power to
the provincial and local levels. At the same time, provincial and local levels are

4 Article 232
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also confused and lack confidence to assert their power as divided by the
constitution itself. To date, provincial and local governments hesitate to assert
the power given by the constitution to establish their service in provincial and
local level.™

Political will has not been reflected in reality is another challenge. Politicians
who write the constitution and are reluctant to implement it hinder the
implementation. At the same time, bureaucracy and police are almost not
comfortable to federalize the country and institutions. The most important issue
is federalizing the political parties. Federal state structure and unitary political
party structure have a great contradiction which hinders to implementation of the
federal constitution.

Performances at the provincial and local levels are also not satisfactory. Most of
them concentrated on power concentration rather than empowering the people.
Most of the legislation approved by the provincial and local levels is related to
the facilities of the elected officials rather than service delivery to the people is a
more criticized point from the public arena.

Implications for Governance and Development:

Cooperative federalism holds profound implications for governance, democracy,
and socio-economic development in Nepal. By division of power and decision-
making authority, federal structures can enhance citizen participation,
accountability, and responsiveness to local needs. Moreover, cooperative
federalism promotes inclusivity, diversity, and social cohesion by recognizing
and accommodating the unique identities and aspirations of various ethnic,
linguistic, and regional communities. Furthermore, decentralized governance can
facilitate more efficient resource allocation, service delivery, and infrastructure
development, thereby contributing to equitable and sustainable development
outcomes across the country. Additionally, cooperative federalism fosters
innovation and experimentation at the subnational level, enabling provinces and
local governments to tailor policies and programs to their specific contexts and
priorities. By empowering local communities and fostering collaboration among
all levels of government, cooperative federalism can contribute to the
consolidation of democratic institutions and the promotion of peace, stability,

15 Article 302
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and prosperity in Nepal.

Case Studies: justified cooperative federalism

Several initiatives exemplify the spirit of cooperative federalism in Nepal,
showcasing successful collaboration and synergy among different tiers of
government. The establishment of the National Reconstruction Authority
following the devastating earthquake of 2015 demonstrated coordinated efforts
between the federal government, provincial governments, and local authorities in
rebuilding infrastructure and restoring livelihoods. Similarly, the implementation
of the Health Sector Strategy during the time of COVID-19 was outstanding.
People who were not in favor of federalism thought they appreciated the
provincial and local levels initiatives related to COVID control. More
specifically, the devastating earthquake and pandemic period at the provincial
and local levels underscored the importance of devolution of the power of
planning, resource allocation, and service delivery in improving healthcare
outcomes. Moreover, initiatives such as the Provincial Assembly Development
Fund and the Local Infrastructure Development Partnership Program have
empowered provinces and local governments to mobilize resources and
undertake development projects tailored to local needs and priorities. These case
studies highlight the potential of cooperative federalism to address pressing
challenges, deliver essential services, and promote inclusive and sustainable
development across Nepal.

Prospects and Recommendations:

The effective implementation of the federal structure in Nepal is crucial for
realizing the objectives of division of power, inclusivity, and democratic
governance. To move forward successfully, several key steps must be taken:

% Strengthening Inter-governmental Mechanisms:

Constitutionally established inter-state council for political dispute resolution,
constitutional bench under Supreme Court for legal and constitutional dispute
settlement, National Coordination Council for coordination between federal,
provincial and local level, provincial assemblies for coordination and political
disputes resolution between provincial and local, local and local level are crucial
and have effective role to play. It was expected that establishing strong inter-
governmental mechanisms is essential for facilitating cooperation, coordination,
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and dialogue among different tiers of government. This includes enhancing the
capacity and functioning of all institutions such as the National Natural
Resources and Fiscal Commission (NNRFC), the National Coordination Council
(NCC) and their subject and specialized committees (SCs), the Provincial
Coordination Council (PCCs), and the Inter-governmental Fiscal Council (IFC).
These bodies should be empowered with clear mandates, adequate resources, and
impartial leadership to effectively address issues related to resource allocation,
fiscal transfers, and inter-governmental disputes.

% Enhancing Fiscal Federalism Arrangements:

Improving fiscal federalism arrangements is critical for ensuring financial
autonomy, accountability, and sustainability at all levels of government. This
involves revisiting revenue-sharing formulas, enhancing revenue-generation
capacity at the sub-national level, and promoting transparency in budgetary
processes. Additionally, mechanisms for monitoring and evaluating fiscal
performance should be strengthened to ensure prudent fiscal management and
prevent fiscal imbalances. The National Natural Resources and Fiscal
Commission (NNRFC) is responsible for resource allocation and distribution by
creating separate formulas specifically mentioned in the constitution. However,
before the formation of the commission separate laws had been made by
parliament, and the distribution and allocation of the revenue had been fixed. It
is against the constitution and encroachment of the jurisdiction of the NNRFC,
but no one questioned it. These are some problems with implementing
federalism. Now time has come to make compatible laws to the constitution and
fully implement it.

% Promoting Capacity-building and Institutional Strengthening:
Investing in capacity-building and institutional strengthening is essential for
enhancing the effectiveness and efficiency of federal structures. This includes
providing training and technical assistance to government officials at all levels,
enhancing the administrative capacity of provincial and local governments, and
promoting the adoption of best practices in governance and service delivery.
Furthermore, efforts should be made to enhance the professionalism, integrity,
and accountability of public institutions to build public trust and confidence in
the federal system.
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% Fostering Dialogue and Consensus-building:

Promoting dialogue and consensus-building among political parties, civil society
organizations, and other stakeholders is crucial for overcoming political
polarization and promoting inclusive decision-making. This involves creating
spaces for constructive dialogue, promoting transparency in decision-making
processes, and fostering a culture of cooperation and mutual respect.
Additionally, efforts should be made to address the grievances and concerns of
marginalized communities and ensure their meaningful participation in decision-
making processes.

s Empowering Local Communities:

Empowering local communities to participate in governance and development
processes actively is essential for promoting grassroots democracy and inclusive
development. This includes devolving decision-making authority, resources, and
responsibilities to local governments, strengthening local governance structures,
and promoting community-based initiatives. Additionally, efforts should be
made to build the capacity of local institutions and empower marginalized
groups, including women, youth, and ethnic minorities, to participate effectively
in local governance.

¢ Addressing Socio-economic Disparities:

Addressing socio-economic disparities and promoting inclusive development is
central to the success of the federal structure. This involves investing in
infrastructure development, promoting equitable access to basic services such as
education and healthcare, and implementing targeted poverty reduction
programs. Additionally, efforts should be made to address regional disparities in
development outcomes and promote balanced regional development through
targeted investments and policies.

In conclusion, effective implementation of the federal structure in Nepal requires
concerted efforts from all stakeholders, including the government, political
parties, civil society organizations, and the international community. By
strengthening inter-governmental mechanisms, enhancing fiscal federalism
arrangements, promoting capacity-building and institutional strengthening,
fostering dialogue and consensus-building, empowering local communities, and
addressing socio-economic disparities, Nepal can realize the full potential of
federalism as a catalyst for democratic governance, inclusive development, and

GHE S |[%3



social cohesion.

Despite the challenges, cooperative federalism offers significant opportunities
for promoting unity, diversity, and equitable development in Nepal.
Strengthening inter-governmental mechanisms, enhancing fiscal federalism
arrangements, and fostering a culture of dialogue and consensus-building are
essential steps toward realizing the objectives of cooperative federalism.
Moreover, investing in capacity-building, promoting intercultural understanding,
and empowering local communities can enhance the effectiveness and
legitimacy of federal structures. Furthermore, leveraging technology and
innovation to improve governance processes and service delivery can enhance
the efficiency and responsiveness of government institutions at all levels. By
harnessing the principles of cooperative federalism, Nepal can navigate the
complexities of diversity, promote sustainable development, and build a more
resilient and prosperous future for all its citizens.

Conclusion:

As Schiitze, R. (2009) stated, the federal principle stands for constitutional
arrangements that find "unity in diversity". Taking into account this statement, in
conclusion, cooperative federalism stands as a key feature of the Constitution of
Nepal, reflecting the nation's commitment to unity in diversity, inclusive
governance, and equitable development. While challenges persist in its
implementation, the principles of cooperation, collaboration, and solidarity offer
a pathway to address governance deficits, promote socio-economic progress, and
strengthen democratic institutions. Through concerted efforts and pragmatic
reforms, Nepal can harness the potential of cooperative federalism to build a
more resilient, prosperous, and harmonious society for generations to come. By
embracing diversity, promoting inclusivity, and fostering collaboration among
all levels of government, Nepal can realize the vision of cooperative federalism
and pave the way for a more prosperous and inclusive future for all its citizens.
As the father of federalism, Ronald Watt (2007) says "Political events in various
parts of the world during the past decade have attracted new attention to the
strengths and weaknesses of federal solutions as a means of resolving political
problems™ Let's try to justify.
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Hybrid Annuity Model:

Implications in Nepalese Highways

- Sabin Koirala®

Abstract:

This research paper explores the potential implications of implementing the Hybrid
Annuity Model (HAM) in the development of highways in Nepal. Drawing upon existing
literature, case studies from other countries, the paper evaluates the suitability of HAM
within the context of Nepal's infrastructure needs and socio-economic conditions. It also
offers policy recommendations for the adoption and implementation of HAM in Nepalese
highway projects.

Keywords: HAM; BOT; PPP;

Introduction

Nepal, a landlocked country in South Asia, faces significant challenges in
infrastructure development, particularly in its road and highway network. The
country's rugged terrain, limited financial resources, and institutional capacity
constraints have hindered the expansion and maintenance of its road
infrastructure, posing obstacles to economic growth and regional connectivity. In
current context, investment in capital expenditure is very crucial for the
development and prosperity of Nepal. Mainly, there exists two problems, lack of
sufficient budget for the capital expenditure and lack of government capacity for
capital expenditure. Thus, increase in development budget and capital
expenditure has become a national challenge. In developing countries like Nepal,
it is very difficult to arrange financial resources for construction, operation and
maintenance of physical infrastructures. Nepal needs to invest as much as 10%
of GDP on infrastructure (current at just 5% of GDP) which creates around USD
13-18 billion investment gap in infrastructure. According to National Planning
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Commission  Nepal, financing requirement for achieving sustainable
development goal is estimated to be USD 18 billion till 2030.

High-quality road infrastructure is crucial for Nepal's socio-economic
development, facilitating trade, tourism, and access to essential services.
However, traditional procurement models have proven inadequate in meeting the
growing demand for infrastructure investment. In this context, innovative
financing mechanisms such as the Hybrid Annuity Model (HAM) offer
promising solutions to bridge the infrastructure gap and catalyze development.

Government of Nepal has made various effort to implement public private
partnership in road transport infrastructure. However, due to various technical,
financial and market risk, private sectors are not ready to participate in BOOT
model. Government tried to attract private sectors in following projects, but did
not succeed in these transportation infrastructure project.

+ Kathmandu-Terai/Madhesh Fast Track Road Project

This project was first mega road project with length 72km, four lane expressway
intended to be implemented in BOT model. This was solicited project which was
identified by the government of Nepal. First attempt was made in 2008 to call
the bidders through expression of interest and Request for Proposal (RFP). Three
companies were shortlisted for this project under BOT model. However, none of
them participated in RFP stage citing not having sufficient funds to match the
investment cost and profit showing a need of viability gap funding. Again,
government of Nepal published Expression of Interest (EOI) notice for PPP/BOT
model. Three companies submitted for the EOI and two of them were shortlisted
for RFP. In 2015, IL&FS Company was selected based on the lowest evaluated
substantially responsive bidder. No contract was awarded because of reluctancy
of IL&FS to implement project on given condition. Responsive bidder demanded
government guarantee for minimum traffic. However, contract was silence in
viability gap funding and finally the project was bailed out. Later, it was given to
Nepal army for construction and was funded fully by government.

s Kathmandu Kulekhani Hetauda Tunnel Highway

This project was unsolicited project with length of 58 km four lane expressway.
The NPB Company limited was formed with more than 1000 promoter
shareholders. However, the company couldn’t mobilize required finance from
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domestic market and tried for foreign direct investment (FDI). This project also
failed due to lack of funding and lack of government participation.

Literature Review

The literature on infrastructure development and public-private partnerships
(PPPs) underscores the importance of innovative financing models to address the
funding shortfall and enhance project efficiency. The Hybrid Annuity Model
(HAM) has emerged as a viable alternative to traditional procurement methods,
offering a balanced risk-sharing mechanism between the public and private
sectors.

Infrastructure development, particularly in the transportation sector, plays a
crucial role in fostering economic growth, enhancing connectivity, and
improving the quality of life for citizens. Traditional methods of infrastructure
financing and project delivery often face challenges such as funding constraints,
inefficient project execution, and inadequate risk allocation. In recent years,
governments worldwide have explored alternative financing models, including
public-private partnerships (PPPs), to address these challenges and accelerate
infrastructure development.

% Importa.ce of Innovative Financing Models

Infrastructure projects require substantial investments in capital, resources, and
long-term planning. However, many governments, including Nepal, often face
limitations in mobilizing adequate funds through traditional budgetary
allocations alone. Innovative financing models such as PPPs offer a mechanism
to leverage private sector resources, expertise, and efficiency to supplement
public investments in infrastructure development (Grimsey & Lewis, 2004).

+ Role of Public-Private Partnerships (PPPs)

PPPs involve collaborations between the public and private sectors to finance,
develop, and operate infrastructure projects. By sharing risks and responsibilities
between the two sectors, PPPs aim to harness the strengths of both parties while
mitigating their respective weaknesses. PPPs offer several potential advantages,
including improved project efficiency, enhanced risk management, and access to
additional sources of financing (World Bank, 2019).
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< Hybrid Annuity Model (HAM) as an Innovative Financing
Mechanism

The Hybrid Annuity Model (HAM) represents a hybrid approach to
infrastructure financing, combining elements of both traditional procurement
methods and PPPs. Under HAM, the government provides partial financial
support to private sector partners through annuity payments, while the private
sector assumes responsibility for project execution, operation, and maintenance
(Mohan et al., 2017).

% Implications of HAM in Infrastructure Development
HAM offers several potential implications for infrastructure development:

Enhanced project bankability: HAM's risk-sharing mechanism and government
support make projects more attractive to private investors, enhancing project
bankability and accelerating infrastructure delivery (Bhattacharya & Prasad,
2016).

Improved risk allocation: HAM allows for a more equitable distribution of risks
between the public and private sectors, thereby reducing the financial burden on
the government and enhancing project viability (Flyvbjerg et al., 2003).

Stimulated private sector participation: HAM incentivizes private sector
investment in infrastructure projects by providing revenue certainty and
mitigating investment risks (Mukherjee et al., 2018).

Enhanced project transparency and accountability: HAM projects typically
involve clear contractual arrangements, performance metrics, and regulatory
oversight, promoting transparency and accountability in project delivery (Naidu
& Arockiasamy, 2020).

% Challenges and Considerations

Despite its potential benefits, HAM implementation faces several challenges and
considerations:

Regulatory complexities: HAM projects require a supportive regulatory
environment and clear legal frameworks to govern contractual arrangements,
revenue mechanisms, and risk allocation (Adhikary et al., 2019). Financial
viability: HAM projects must demonstrate financial sustainability and attract
sufficient private sector investment to ensure project success over the long term
(Gurtoo & Singh, 2018).
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Capacity constraints: Effective implementation of HAM projects necessitates
robust institutional capacity, stakeholder coordination, and project management
expertise within government agencies (Sundararajan & Sen, 2019).

The Hybrid Annuity Model: Key Concepts and Components

The Hybrid Annuity Model (HAM) is a form of public-private partnership (PPP)
that combines elements of both traditional engineering, procurement, and
construction (EPC) contracts and build-operate-transfer (BOT) concessions.
Under HAM, the government provides partial financial support in the form of
annuity payments, while the private sector assumes responsibility for project
execution, operation, and maintenance.

Key components of the HAM framework include

Government involvement and support mechanisms: The government plays a
crucial role in providing financial support, regulatory oversight, and policy
frameworks to facilitate private sector participation.

Private sector participation: Private companies are responsible for project design,
construction, financing, operation, and maintenance, bringing technical expertise
and efficiency to project execution.

Revenue model and risk allocation: Revenue generation in HAM projects is a
combination of annuity payments from the government and user fees (tolls,
fares, etc.). Risks associated with the project are allocated between the public
and private sectors based on their respective capacities to manage them
effectively.

Long-term perspective and sustainability: HAM projects typically involve long-
term agreements between the government and private entities, ensuring the
proper operation and maintenance of infrastructure assets over their lifecycle.

Implications of HAM in Nepalese Highways

Nepal's infrastructure deficit poses significant challenges to economic growth
and regional connectivity. The Hybrid Annuity Model (HAM) offers several
potential implications for the development of highways in Nepal:

Enhanced project bankability: HAM's risk-sharing mechanism and government
support make projects more attractive to private investors, enhancing project
bankability and accelerating infrastructure delivery.
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Improved quality and efficiency: Private sector involvement brings technical
expertise, innovation, and efficiency to project execution, leading to improved
quality of infrastructure and timely completion.

Sustainable financing: HAM's revenue model ensures a steady stream of income
for private investors through annuity payments, reducing reliance on government
funding and enhancing project sustainability.

Socio-economic benefits: Well-developed highways facilitate trade, tourism, and
access to essential services, driving economic growth, job creation, and poverty
reduction.

Capacity building and institutional strengthening: HAM projects require strong
regulatory frameworks, institutional capacity, and stakeholder coordination to
ensure successful implementation, contributing to long-term capacity building
and institutional strengthening in Nepal.

Case Studies and Examples

While there are currently no specific case studies of HAM projects implemented
in Nepal, examples from other countries provide valuable insights into the
potential implications of HAM in Nepalese highways. Case studies from India,
the Philippines, and Colombia demonstrate how HAM projects have been
successfully implemented to address infrastructure challenges and promote
economic development.

. Implementati .
Case Study|[ Country Project || Key Features plementation Benefits
Process
Design, Build, || Competitive Reduced
Finance, bidding process || travel time
Operate, and for and
Egst:rn | Acceils-d Transfer concessionaire || congestion.
Periphera _ controlle (DBFOT) selection. Improved
Expressway|| India |[expressway basis und ) .
asls unaer Construction || connectivity
(EPE) around HAM di d regional
Project NCR ] commenced in || and regiona
Total project || May 2015 and (|development.
cost: INR completed in Economic
11,000 crores May 2018. benefits
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Manil 14k structure government and between
i KM combining toll]| private sector || Manila and
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along the
corridor.

Policy Recommendations

To harness the potential of the Hybrid Annuity Model (HAM) for highway
development in Nepal, the following policy recommendations are proposed:

1.Develop a comprehensive regulatory framework: Nepal should establish
clear guidelines, regulations, and institutional mechanisms to govern HAM
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projects, ensuring transparency, accountability, and legal certainty for
investors.

2.Strengthen institutional capacity: The government should enhance the
capacity of relevant agencies, such as the Department of Roads (DoR) and
the Investment Board Nepal (IBN), to effectively manage HAM projects
and facilitate private sector participation.

3.Promote stakeholder engagement: Effective stakeholder engagement and
public consultation are essential for building consensus, addressing
community concerns, and ensuring the equitable distribution of project
benefits.

4.Prioritize project selection and planning: Nepal should prioritize strategic
highway projects with high economic and social returns, conducting
thorough feasibility studies, risk assessments, and cost-benefit analyses to
inform project selection and planning.

Government of Nepal can do trail for the feasibility of HAM model in Nepal.
The trail road for implementation under the Hybrid Annuity Model (HAM)
could be the Daunne tunnel Project. Connecting the city of Narayanghat with
Butwal, a major town in the western region of Nepal, this highway plays a
crucial role in facilitating trade, tourism, and transportation between the two
areas.

Here's why the Daunne Tunnel is suitable for the HAM:

Strategic Connectivity: The Daunne Tunnel project aims to improve
connectivity between Narayanghat and Butwal, two important cities in Nepal.
This improved connectivity can enhance trade, tourism, and economic activities
in the region.

Cost and Complexity: Tunnel construction projects are often complex and
require substantial investment. By utilizing the HAM model, the financial burden
on the government can be reduced as private investors finance a portion of the
project. This can expedite the construction process and ensure timely
completion.

Revenue Generation: Once operational, the Daunne Tunnel can generate
revenue through toll collection. Private investors may find this revenue stream
attractive, increasing their interest in participating in the project under the HAM
model.
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Risk Sharing: The HAM model allows for the sharing of risks between the
government and private sector. Risks associated with construction delays, cost
overruns, and maintenance can be allocated appropriately, ensuring efficient
project delivery.

Implementing the Daunne Tunnel project under the HAM model would require
collaboration between the government and private investors. The government
would provide necessary approvals, regulatory support, and land acquisition,
while private investors would undertake the construction, operation, and
maintenance of the tunnel under a long-term agreement.

In conclusion, the Daunne Tunnel project connecting Narayanghat and Butwal
holds significant potential for implementation under the Hybrid Annuity Model
in Nepal. By leveraging private sector participation, the HAM model can
expedite infrastructure development and contribute to regional economic growth
and development.

Conclusion

The Hybrid Annuity Model (HAM) holds significant potential for accelerating
highway development in Nepal, offering a balanced approach to risk-sharing,
project financing, and efficiency improvement. By leveraging private sector
expertise and investment, Nepal can overcome its infrastructure challenges, drive
economic growth, and improve the quality of life for its citizens. However,
successful implementation of HAM requires strong regulatory frameworks,
institutional capacity, and stakeholder engagement. Through strategic policy
interventions and concerted efforts, Nepal can harness the benefits of HAM to
transform its highway infrastructure and unlock new opportunities for
sustainable development.
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Gender Parity Progress: Assessing Women's
Representation in Nepal's Second Constituent
Assembly Elections (CAE)

- Dr. Govinda Prasad Guragain®

Abstract

This research provides a comprehensive examination of the status of women in
Nepal, focusing particularly on their participation in the second Constituent
Assembly Elections (CAE). It offers insights into the need for future policy and
decision making processes to prioritize women's empowerment through the electoral
system, ensuring their meaningful political representation in line with democratic
principles. The study analyzes media coverage of women in politics from September
to December 2013, during the period of the second CAE. Through qualitative
explanatory analysis, it argues that the failure of the first CAE to draft a new
constitution for Nepal led to the necessity of a second election within a short span of
five years. Inclusion, especially of women, was a prominent theme in both elections.
While the first CAE was praised for its inclusivity, particularly in terms of women's
representation, the second CAE fell short in this regard. The research concludes
that the second Constituent Assembly Election (CAE) witnessed not only a reduced
number of female candidates but also a lower success rate among them. It explores
the reasons behind this disparity, the issues raised by women candidates, their
demands, and offers a comprehensive conclusion on the overall issue.

Key words: Assembly, Demand, Election, Proportional, Representation

Introduction

Despite significant anticipation and optimism, the highly anticipated first
Constituent Assembly (CA) failed to meet the deadline for delivering the
constitution. Despite several extensions, the CA ultimately dissolved due to the
inability of parties to reach consensus on key contentious issues (Air, 2013).
While the first CA played a pivotal role in fostering agreement on various
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aspects of the draft constitution, disagreements persisted, particularly regarding
the structure of the federalism. Some parties advocated for ethnic-based
federalism, while others strongly opposed it. Janajatis (ethnic nationalities) and
indigenous groups called for provinces to be delineated along ethnic lines, with
priority given to the dominant ethnic group. Conversely, some parties opposed
ethnicity-based federalism and proposed geographical delineation of provinces,
regardless of ethnic considerations (Bhatta, 2013). Additionally, parties were
divided on the governance system, with some supporting a directly elected
executive presidency and others advocating for an executive prime ministerial
system (Sharma, 2013). The inclusion of the right to self-determination for
ethnic, indigenous, and Madhesi people in the constitution was also a
contentious issue.

In the first constituent assembly, significant discrepancies arose over the
electoral system. The UCPN-M suggested a multiple-member, proportional,
direct electoral system based on proportional inclusion, considering factors such
as population, geography, and socioeconomic status (Bhattarai, 2013).
Conversely, others, including the NC and CPN UML, proposed a mixed system
where half of the parliament members would be elected directly through FPTP
and the other half proportionally (Sharma, 2013). Consensus couldn't be reached
on ensuring proportionality for ethnicities/castes, regions, and genders, both in
the preamble and in provisions related to fundamental and minority rights,
political structures, and the electoral system.

The first Constituent Assembly received high praise for its inclusivity,
boasting a significant representation of Dalits, Janajatis, and notably, a 33%
participation of women. Nepal's Constituent Assembly cum legislature was
acclaimed as the 14th most representative globally (IPU 2008). Among its 601
members, there were 197 women: 163 nominated by parties under the
Proportional Representation (PR) system, 30 elected through the First Past the
Post (FPTP) system, and four nominated by the government (Sapkota, 2013).
The Interim Constitution also mandated a 33% representation of women in all
government institutions, including the Constituent Assembly.

Following the failure of the first Constituent Assembly, Nepal proceeded
with a second CA election five years later (Constitution, 2072). However, the
outcome was widely regarded as disappointing, particularly due to its lack of
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gender sensitivity. Despite Section 7 (5) of the Election to the Constituent
Assembly Members Ordinance 2013 stipulating that political parties must field
women candidates to constitute 33% of the CA's strength, this requirement
remained largely unfulfilled (RSS, 2013). Data from various sources indicate a
glaring disparity: out of 6,343 candidates contesting under the FPTP section,
only 672 were women, amounting to a mere 10.5%. All participating parties
seemed to have overlooked women in their candidate selection process, resulting
in the notable absence of many senior female leaders and former CA members
from the candidate lists (Correspondent, Dolakha 2013). The three major parties
- Congress, CPN UML, and United Maoists - each fell significantly short of the
mandated 33% women representation, with only 10.8% of their total candidates
being women.

Statement of Problem

The media analysis revealed a significant decline in women's representation
in the second CA elections compared to the first one, spanning the entire country
(Retrieved, 2013). For instance, in Palpa district, only 27%, 20%, and 17% of
candidates from the three major parties - Congress, Maoists, and CPN UML
respectively - were women (Reporter, 2013). Interestingly, the Maoists had
previously nominated as high as 40% women candidates from the same area.
The situation was even direr in other regions. Dolakha, for example, had just one
female candidate out of 46 registered for the election. Similarly, in the far west
region, only 36 out of 371 candidates were women. Districts such as Darchula,
Bajura, Accham, Doti, and Bajhang had no female candidates at all (Subedi,
Nov, 2013). In it, Subedi has presented the real situation of various castes and
communities of Nepal in representing in the politics mainly by the women in the
election.

As anticipated, the election resulted in a minimal number of women being
elected, largely due to their limited presence among the candidates. Only 10
women secured seats through the FPTP system, constituting a mere 4.16%
representation, significantly lower than the percentage achieved in the first CA
elections. In the initial CA, women held 29% of FPTP seats. What's concerning
is that this representation of women is even lower than that seen in the 1999
parliamentary elections (Kohalpur, 2013). Additionally, when considering
candidates from the PR system, the overall representation of women in the
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second CA elections falls short of the mandated 33%. There is a significant
research gap due to the lack of sufficient previous studies on this issue. So, the
research has been guided by the following research questions:

% How to enhance women in the leadership through Political participation
in election?

% What are the various disparities that prevent women’s representation in
politics?

Objectives

The primary aim of this article is to analyze the portrayal of women in
Nepalese politics through a media review conducted between September and
December 2013, particularly during the second CA election. Furthermore, it
seeks to explore the underlying factors contributing to the disparity in women's
representation in the CA, as well as the concerns raised and the demands made
regarding this issue. The research aims at:

% To explore the ways of enhancing the women’s leadership through
election.

% To investigate the various disparities that prevent women’s
representation in politics.

Methodology

This research paper utilizes information extracted from three prominent
national newspapers, including two Nepali publications and one English
newspaper. Among these, Kantipur (Nepali) and Republica (English) are
privately owned national dailies, while Gorkhapatra (Nepali) is a publicly owned
newspaper. A total of twenty-three op-ed articles, twenty reports from various
regions of the country, seven editorials, and two other relevant materials were
meticulously selected based on their pertinence to the research topic. These
materials were carefully chosen for their relevance to the focus of the research,
covering the period from September to December 2013.

Key Issues Raised

The media analysis uncovered several significant issues regarding the
underrepresentation of women in the second CA elections (Editorial, 2013).
Despite hopes for increased inclusivity and gender sensitivity, the opposite
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occurred. Women activists and leaders squarely blamed their own parties and
leaders for disregarding gender sensitivity.

One prominent issue raised was that parties trivialized gender inclusiveness
by fielding women candidates in constituencies where their chances of winning
were slim (Tansen, 2013). Critics noted that the allocation of tickets to women
candidates was often merely symbolic. Many women candidates found
themselves pitted against entrenched political heavyweights, making victory
unlikely from the outset (Correspondent, 2013). This practice ensured the defeat
of women candidates before the election even began.

Another notable issue highlighted in the media scan was the lack of serious
consideration given to women candidates by party leaders (Correspondent,
2013). There was a dearth of clear guidance and support from the top echelons of
parties for women leaders. Many women leaders themselves admitted to feeling
a lack of trust from their parties, receiving lesser funding and fewer supporters
for their election campaigns (Retrieve, 2013). Women writers pointed out that
despite women constituting more than half of the population, male candidates
often viewed them merely as a voting bloc rather than as equals in the electoral
process.

This trend was especially noticeable in the most recent elections. A well-
known senior leader and former CA member from a major party even took the
drastic step of leaving the party after being denied a ticket for her previous
constituency (Reporter, 2013). She subsequently contested the election as an
independent candidate but was unsuccessful in winning.

The findings indicated that parties preferred to nominate women candidates
through the PR system rather than the FPTP system. This strategy allowed them
to prioritize male candidates from the FPTP system, who were perceived to have
a higher likelihood of winning, according to party leaders (Retrieve, 2013).
Despite the willingness of many women leaders to contest from the FPTP
system, they were denied party tickets. Party leaders asserted that the choice to
participate in the PR system was made by the women leaders themselves
(Editorial, 2013). Numerous senior women leaders from all three parties were
selected through the PR system.

Experts raised another significant concern, highlighting that the lower
participation of women in the CA would result in fewer discussions on women's
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issues during the constitution-making process (Editorial, 2013). They argued that
male CA members would likely prioritize other matters over women's issues.
Women leaders also expressed apprehension that the gains achieved for women
in the first CA through extensive deliberation might be squandered (Editorial,
2013). Moreover, there was concern that the second CA would undermine the
inclusivity established in the first CA. (Reporter, 2013) Even if issues
concerning women and other marginalized groups were raised, experts warned
that their effective resolution cannot be guaranteed in the absence of adequate
female representation.

Despite receiving little support from their parties, nearly all women
candidates performed well. Contrary to expectations, lesser-known female
candidates posed significant challenges to their more experienced male
counterparts (Editorial, 2013). This was particularly noteworthy as some of the
seasoned male leaders they competed against included former Prime Ministers
and Ministers (Editorial, 2013). Women leaders argued that it was the
candidates' agendas that resonated with voters rather than their prominence or
familiarity
Demands

As per the media analysis, women leaders emphasized the crucial demand
for an inclusive Constituent Assembly (CA) with proportional representation of
women, if not equal. They advocated for parties to nominate at least 33% of
women candidates from the FPTP system, in accordance with guidelines
(Editorial, 2013). Emphasizing the capability of women in political performance
equal to men, these leaders urged party leaders not to marginalize them.

Some women leaders from various political parties raised a demand for the
creation of constituencies exclusively reserved for women candidates. These
constituencies would exclude male candidates entirely (Gautam, 2013). The
primary objective of proposing such constituencies would be to encourage
greater participation of women candidates in the electoral process, fostering
direct competition among women candidates.

Furthermore, women leaders contended that the inadequate representation of
women in the CA would result in the neglect of issues central to women in the
forthcoming constitution. Writers also asserted that ensuring women's rights,
safety, and their proportional representation in both public and private spheres
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could only be guaranteed with sufficient female members in the CA. With
parties disregarding the mandate for at least 33% representation of women in the
CA, women leaders argued that the requirement for 33% representation of
women in public bodies had become merely symbolic.

Re-Addressable of Demands

With the conclusion of the second Constituent Assembly elections,
addressing the aforementioned demands becomes challenging at this juncture
(Khadka, 2013). The only viable solution and recommendation for the future
entail a rigorous enforcement of existing policies (Rana, 013). Women writers
contend that the Election Commission should closely oversee parties' compliance
with election guidelines (Marashaini, 2013). Additionally, women leaders have
called for unity among female leaders from all parties in challenging the
entrenched patriarchal dynamics within their respective parties and leadership
structures (Jatiya Aadhar, 2013). It was observed that a lower number of women
candidates were expected to be elected under the PR system, as 90 percent of the
total 302 disqualified candidates, due to procedural and technical errors by the
EC in finalizing the PR list, were women (Noda, 2013). Many women candidates
were not listed on the voter roll, while others were nominated under both the PR
and FPTP systems (Retrieved, 2013). Women leaders have attributed these
occurrences to party negligence and have urged for thorough consideration of
such issues in the future.

The media analysis indicates that women advocate for a shift in societal
perceptions towards women to empower them politically (Ojha, 2013). Owing to
prevailing social norms, security concerns, and familial pressures, women find it
challenging to engage in politics and run for election candidacy (Pandey, 2013).
They argue that women must be integrated into the policymaking process across
all levels and institutions, and should receive proportional representation in key
areas such as education, employment, and healthcare, among others.

Findings

This study highlights that national progress and prosperity can only be
achieved by actively involving women in politics as representatives, working
hand-in-hand with both men and women for nation-building (Singh, 2013).
Efforts to engage women in politics have been made repeatedly in Nepali politics
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(Pokhrel, 2013). In 1997, the government introduced the Local Self Governance
Act (LSGA), which allowed up to 40,000 women to participate in local-level
politics by reserving twenty percent of seats for women at the ward level of
Village Development Committees (VDCs) and municipalities (Poudel, 2013).
However, this did not lead to significant changes in women's participation in
politics for a couple of reasons. Firstly, the number of reserved seats for women
was insufficient compared to their population (Rai, 2013). Secondly, the
reservation was limited to the ward level, and no specific measures were
implemented to enhance women's participation at decision-making levels.

In April 2006, Nepal's ten-year conflict concluded, ushering in significant
political transformations with a commitment to a more inclusive democracy and
heightened focus on addressing disparities related to gender, caste, ethnicity, and
religion. The successful completion of the Constituent Assembly elections and
the establishment of Nepal as a federal republic on May 28, 2008, raised
expectations for further advancements.

The initial Constituent Assembly elections and the significant turnout of
women participants suggested that Nepali politics had become more inclusive
and supportive of women (Pradhananga, 2013). The CA, functioning as a
legislature, was even recognized as the 14th most representative globally
(Sharma, 2013). However, the second CA election dashed these optimistic
expectations. The lack of representation and evident discrimination against
women indicated that achieving gender equality remains a distant goal in Nepal.

Conclusion

The research focusing on women's participation and representation in Nepal's
first and second Constituent Assembly Elections has identified the minimal
presence of women as a result of political parties' unwillingness, reluctance, and
lack of trust in women's leadership. While the constitution mandates a minimum
of 33% representation for women across all organs of the nation, including the
electoral system, the primary deficiency lies in the implementation of this
constitutional provision by political parties in practical terms.

The media analysis revealed significant discrimination against women
throughout the entire process of the second CA Elections. From candidate
selection to involvement in party manifestos, women's participation has been

HEE S ||54



minimal. The limited representation of women seems merely symbolic, and
many were pitted against seasoned leaders, making their defeat almost
inevitable. As a result, women accounted for just 10.5% of the CA
representation.

While the first CA Election was commended for its high level of
representation, it is regrettable that just five years later, the second CA elections
saw minimal participation of women. This lack of women's representation in the
CA could lead to various negative consequences. There is a high likelihood of
women's issues being overlooked, and it also underscores the continued presence
of discrimination in our patriarchal society.

Recommendation

Experience from numerous countries has demonstrated that achieving
proportional representation in government bodies can promote inclusivity and
drive the country's progress. Rwanda serves as a prime illustration. Despite
enduring genocide nearly two decades ago, Rwanda has since emerged as one of
the world's fastest-growing economies. A key factor contributing to this rapid
development is its highly inclusive government structure, with approximately
64% representation of women in the lower house.

In a country like Nepal, which faces economic challenges and struggles with
its health system, it is imperative to effectively implement existing policies.
Political parties must adhere to the guidelines outlined in the Election Acts, and
failure to do so should result in their exclusion from participating in elections.
Women leaders should be entrusted with greater responsibilities and leadership
roles. Additionally, the proposal put forward by women leaders to designate
constituencies exclusively for women candidates could offer a potential solution.
Only through achieving proportional representation of women can the country
truly progress towards long-lasting peace, stability, and development.
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Expected Electoral Innovations:

An Utterly Pressing ‘Democratization &
Enfranchising’ Emergency in Political Landscape of
Nepal

- Dr. Atindra Dahal”

Abstract

Election is one of the key and cardinal events in the democracy, and it embodies
huge ground of importance in multiple aspects. Conducting elections periodically in
free, fair and fast manner is an inevitable and inexorable obligation of each nation.
There is no room and reason to refute this onus. Ergo, timely changes and modifications
in the election practices and provisions become an utmost and pressing emergency for
all the nations in order to address the recent trends and mitigate the emerging electoral
challenges. Nepal no longer is in zone of exception with this dire need of the universal
similarity. This paper charts out two major issues a) inherent beauty of election, and b)
couple of cardinal electoral innovations and major modifications that Nepal, as soon as
possible, has to daringly commence to additionally democratize upcoming election
activities in pursuit of commendable trust, prompt response, higher validity, larger
attraction, supplementary resourcefulness, added enthusiasm, upheld optimism, and
mass social audits from the public.

Keywords: Election, Voting, Innovation, Intellect and Youth

Study Methods: As an archival research work, this study thoroughly relies on
doctrinal method. Delphi-method, which has been- off late- an instrumental
characteristic of the qualitative research, amounts a huge portion of this study.
Most of arguments are inferred with paradigm of interpretation. About 57
literatures of respective fields are reviewed and cited to back and boost the
gravity of the study. Literatures which are relatively recent, published in reputed
sources and authored by known figures in respective scholarship to the extent
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possible are prioritized while screening for the reviews or used for in-text
citation.

Discussion and Analysis

Introduction

With completion of the first cycle of full and formal federal democratic
practices, Nepal accomplished another grand political festival by successfully
and peacefully concluding the Elections at all three levels- federal, state and
local bodies- for successive representatives, last year. The local bodies’ election
was scheduled on 13" May, 2022 and succeeded smoothly. It passed some
telling and intelligible messages that had encouraged many other
epiphenomenon for Federal and Provincial elections, handled on 20™ November,
2022. Owing to the occasion i.e. elections, various ingenuous comments were
being made on both fronts: in for and against the motion, respectively. The series
is on ‘show’ still and seems to persist for sometimes more. Some experts tend to
evidently castigate election whereas others endeavor to stupendously eulogize
the election fever. However, besides those ingenious but contradicting attempts,
electoral practices embody and rightfully manifest some unique values. And, at
the same time, it seems reasonably expecting some needful and profound
innovations too in order to uphold the situation of added democratization and
enfranchisement.

Unique Values

Election, among any other human conducts or practices, best manifests that the
sovereignty really rests on people as the constitution has enshrined. The mass
has perceived very same provision as one of notable salient features. Believing
on similar beauty, Wojtasik (2013) regards that elections appear as the first form
of soliciting political consensus among citizens. Edgell et al. (2018) find
elections shedding substantial importance in the process of democratization. It
ensures people, who vote and partake electoral process, that they are indeed
important, solely significant, visibly superlative, never possible to be seconded,
and makes them further feel that their deliberate decision counts. Assessing the
importance of election in Venezuela, Frantz and Geddes (2013) carefully remark
that elections are ways to uphold the importance & unfold the real power of
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people. The same situation is the highest form of human right as recognized in
and protected by almost constitutions across the globe as Dahl (2015) lays focus.

Election, which is an inarguable and indisputable acceptance across the world, is
also the prime and powerful lifeline of democracy as Horowitz (2016) infers
owing to the situation that all issues i.e. class, economy, identity and politics
primarily tend to be designed and defined based on the electoral process and its
outcome. Those monumentally uphold the existence of democratic practices in
the country. Being enmeshed and lived on similar observation, Dovi (2016)
eulogizes as that election allows people enjoy four fold representations at a time
i.e. formal, symbolic, descriptive and substantive representations respectively.
Countries showing resistance in adopting culture of the multi-party elections-
based on adult franchise- still face an endless averment of being knowingly
undemocratic. Huang (2017) views that election helped Vietnam to overcome
similar sorts of crisis in course of wooing admissible international recognition.
Making an identical assessment, Lijphart (2008) also considers election as most
major and magnificent manifestation and marker in the global political
landscape. Passing a complete consonance with similar logic, Quinlan &
Schwartz (2017) have agreed that election had caused a substantive
transformation in Northern Ireland.

The renowned classical philosopher and one of reputed founding figures in
formulation of knowledge, especially in Western part of the World, Aristotle
defined 'Demo’ as people and 'Cracy' as power. Conceding with the message,
Kiani & Sartipi (2016) write ‘“elections have a crucial role in building the state,
power transmission, ensuring peace and political stability, fundamental human
rights, public participation and the legal state” (p. 20) to elaborate the importance
of election in deeper level. Further, they perceive election as ‘excellent platform
to achieve popular sovereignty” (p. 32). The absolute reflection of that
superlative power vested in the people is also expressed rightfully through the
elections. Only election is the much valid, well accepted, legitimized and
peaceful means to transfer power, shift the power-centre and handover regimes.
Bjornlund (2015) rightfully judges it as ‘it broadens the scope of the free will of
people to create and change regime’ (p. 2); and for the similar assumption, Clark
(2015) deems election as the most transparent procedure of selection. Therefore,

HEE S |33



it is legal, admissible and commendable move for the political parties as well to
receive the approval from the people then uphold any of their decisions through
periodic and democratic election. ‘Election is the mechanism for the formation
of a political system, officials and political institutions’ as Khosravi (2014,
p.196) remarks; and Sadeghi (2015) also makes almost an identical view.
Elections heavily warrant parties to refill each aspirant with competitive efforts
to speed up development activities in all levels and layers for convenience of the
people.

Despite reserving colossal values, Nepal’s existing election praxis urgently needs
to infallibly embrace many innovations to address the wider interests and ensure
the higher responsibility to people. Those innovations shall definitely cause
significant boost in level of democratization and enfranchisement being
experienced till today.

Expected Innovations

An admissible application of up-to-the-minute electoral mechanism to disinfect
people, to empower people with fragile health for franchise and to save the
voters from potential danger and health risks is the most initial and fundamental
expectation. Brown et al. (2022) have noted that people with poor or unsound
health are less likely to be present for voting. And this shall cost a large impact
on electoral turnout as Lahtinen et al. (2017) also find the similar result in
various studies. In a recent study, Buril et al. (2022) also have realized the much
stressing and pressing need of digitizing electoral practices owing to public
health emergencies created due to COVID -19 outbreak and overlapping timing
of elections across the globe. Conducting and administering election along with
voting had been seriously impacted in many countries due to health risk. A
report titled Global Impact of COVID-19 on Elections (2020) makes akin
inference. There may be occurrence of similar or other pitfalls of pandemics on
the days ahead that might disallow people gather in group or make an assembly
for either of activities. The group of franchisers with vulnerable health always
opts to be out of the ring for other causes too. Given these all potential
challenges at any time in future, Banbury (2020) also has made strong
recommendation to adopt electronic voting. Apropos to excessive dependence on
digital domain, the present-day generation is being addressed 'e-tribe’. Couples
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of off-late researches suggest that ‘virtual world and work from home’ possibly
can be a valid priority, globally, in several areas, as an aftermath of pandemic.
Plibersek’s recent book Upton: A Better Normal after COVID (2020) and a
report from McKinsey Global Institute titled The Future of Work after COVID
(2020) conclude accordingly. Zakaria (2020) strongly suggests to adopt then to
naturalize digital or virtual working to the extent possible in each of activities;
and, election shall not distance out itself from it. Such efforts in Nepal too
certainly herald many positive upshots and outcomes.

The extent of the best possible ‘digital or virtual integration’ ought to be
prioritized in electoral procedure as well. Electronic voting or advance voting
assists Nepal kick start a quantum leap of change. The slogan of 'Digital Nepal’,
which is one of broad concepts of Nepal Government, as Giri (2018) claims,
earns an evident meaning. Application of ICT (information, communication and
technology) seems to chart a visibly valuable graph. Though it has been doubted
and suspiciously treated in Nepal, Electronic voting- since a quite long time
span- is a common custom globally. The system was first introduced in the
United States in 1960 AD, followed by India in 1998, the Philippines in 2010,
Namibia and Mongolia in 2014, respectively. Furthermore, Estonia has already
developed then enjoyed an enriched practice of online voting. Electronic voting
apparently saves time and significantly makes expenses down as well as lowers
the need of human resource for electoral deals. Basit (2017) finds it amazingly
computable and significant in terms of election. Furtherance, Pual & Ray (2013)
too had drawn similar inference whereas McCormack (2016) argues electronic
voting and digitizing election as a landmark event and noticeable departure on
quest of rebooting democratization. Less crowded elections, easier calculation
and environment friendly ‘green election efforts’, inter alia, are the other
competitive advantages. Tendency of invalid votes also gets remarkably reduced,
followed with procedural simplification alike Almutairi et al (2021) also find the
use of Artificial Intelligence in such manner could credit a lot of positive
advantages for crowd management in various social events like election and so
on. Suharsono & Kuspriyanto (2019) had presumed projectable pandemic and
had urged for use of electronic voting. Besides these inferences from various
scholars, an early voting scheme ensures highly voter-friendly exercise and
resolves the difficulty of time constraints. Therefore, Sadiku et al (2017) praise it
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as dynamic voting. Such an initiation would simultaneously instill justice to the
approximately three million Nepali diaspora voters, residing abroad in Non-
resident Nepali status. More than million voters currently reside outside the
nation for short term seasonal migration and many other purposes. Despite being
in home itself, many citizens find it unmanageable to manage cost and time to
travel residency area where they are enlisted as registered voter. As an outcome,
the average vote torn out is only about 65 percent. There was substantive soaring
growth in election in Belgium because of practices of electronic voting and
internet voting as Dandoy (2014) has noticed. All the political parties
considering the election as major political phenomenon and the Election
Commission, as the regulatory institution, should unbridle all the possible
determinations and sweats in these areas. These attempts will ensure higher
enfranchisement and give surge on vote torn out thus assist democratization at
newer level.

As one of the landmark verdicts from joint bench of the then justices Hon.
Kalyan Shrestha and Prakash Wasti, in 2070 BS, the esteemed Supreme Court
granted the right to reject, which is one of much sought after popular political
debates (as per the news report of onlinekhabar.com) on the ballot paper.
However, on contrary of the expected output, Mandal et al. (2017) has noticed
this provision not making any significant change and positive contribution, as
having very negligible support in different countries which have already
introduced the system of no voting. Negating the step shall even evoke the case
of contempt of court as well. Thus, adopting this system checks the popularity
graph of candidates, honors civic credibility on the political system, and will see
an innovation in elections as Vachana & Roy (2017) argue. Thus, introducing
right to reject shall unfold double fold benefits of exhibiting compliance to
Court’s verdict and allowing people to reject the undesirable candidates.

Besides others, presenting younger generation candidates in the election
competition is another of the most sought-after innovation stalls. Stressing on the
political need in Ghana, Biney & Amoateng (2019) also prescribe the dire
necessity of youth engagement in politics. Assessing the output of youths’
engagement, Henn & Foard (2014) have noted significant social changes in UK
because of youths’ active participation and ardent intervention. In the short past,
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Obama was elected on the President of the United States at 46, Roosevelt at 42,
Kennedy at 43, Clinton at 46, in their first accession to the power. David
Cameron assumed office of the Prime Minister in the United Kingdom at 43 and
Tony Blair at 43. Augustus FitzRoy at 33 in 1768, Frederic North at 37 in 1770,
William Pitt at 24 in 1783, and Lord Liverpool at 42 in 1812 were others well
renowned members of the club. Sanna Marin (38) Finland, Jacinda Arden (42)
New Zealand, Carlos Alvarado (42) Costa Rica, Gabriel Boric (36) Chile, Nayib
Bukele (41) EI Salvador, Emmanuel Macron (44) France and Rishi Sunak (43)
Great Britain are current examples in the row of this exemplary series. The
leadership of those young politicians, who are evidently equipped with
hypersonic energy, progressive vision, innovative thinking, irreproachable
vitality, and undoubted ability to flourish, collectively showers nation
bountifully. Highly creative contribution for the overall transformation and
speedy progress of country becomes possible. Public can be gratified with their
devotion and dedication to develop the country. Weill (2020) feels youths’
participation as significant departure on political progress and advancement of
country whereas Coe et al (2016) consider “youth politics as multiple processes”
(p. 6), and Rainsford (2017) writes, “it seems as if the problem of youth political
participation is less a matter of whether they participate, and more a matter of
where they participate” (p. 2) to further highlight the values of presenting and
electing youth candidates in election.

Positioning self as quite unequivocal to other authors, James’s book The Prime
Minister and the Cabinet (2020) pronounces that the youth-led politics is not
only propitiously dynamic but also princely positive, propulsive and productive.
It utterly unfolds an unrivaled capacity in public service and earns sizeable civic
upkeep. To add on gravity of the issue and intensify the need of youths in
politics, Ekpe et al (2016) remark that youths could result in self-sustained
community development and could possibly reduce many vices. Unfortunately,
the retiring generation has had consecutive control over politics in Nepal.
Indicating such a sordid situation, Devkota (2019) calls it severe crisis in
leadership, and one of the reasons of failure of nation in line with Acemoglu &
Robinson (2012) jointly argue to mention the possible reasons for failure of any
nation. Therefore, the youth, now sans any delay, should have the courage to
lead the populace through elections with a proposal for positive change plus
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willpower and rehearsal to solve the teething troubles on the people. Reinforcing
the similar propositions, Lim & Lee (2016) regard the young leadership as
transformative and Pharion (2014) rates that as transformational. Hence-so-forth,
all the political parties have to expressively present the young generation
candidates in the elections. Adults and older political frontrunners should
assimilate to act as an uprightly respectable patronage. In that case, the ballot
will generate another new spark. It can even regain the almost dormant and
defunct public trust into a full-speed velocity. Highly touted issues mark a
meaningful genesis.

The exercise of political meritocracy is next pressing urgency now. Justifying it,
Bell & Chenyang (2013) regard almost and absolute absence of meritocracy in
politics as prime challenge in East Asian World; and Klein (2018) believes that it
has bountifully cost on the weight and gravity of democracy. Desired
development hustle necessitates a set of evident experts with the adequacy of
technical knowledge in various fields. Parties need to attract and invite cream
cum proficient minds to join politics and attempt for charismatic leadership.
Thus, there will be a leadership which can deliver to the level of public
expectation. Recalling the trend that is being well accepted across the globe,
Wooldridge (2021) states that modern and developed world can be only made
with positivist intervention through meritocracy. It even takes limelight of
ballooning swing votes. The moral basis will be always highly productive and
visibly result bearing as Ziliotti (2017) feels. Such practices are adduced to be
highly advantageous for qualitative change in politics along with public lives,
overseas. Many countries, mostly including China, Thailand, Japan, Singapore,
Korea, Hong Kong and Vietnam, have welcomed an intense political
involvement of many sound professionals and experts i.e. professors, lawyers,
scientists, experts in various fields, scholars, professionals and researchers to
integrate their expertise and efficacy. As there is no majority of experts among
politicians these days, the quest of nation building in Nepal has fairly become
mere a desire without any distinct devotion and dedication. A group of no special
and in-depth expertise and enthusiasm seldom sails anything substantive for the
rapid transformation of the nation. The one or two lethargic events in piecemeal
basis from inapt, inept and inert politicians can cause no significant changes and
overhaul the system, which is a desperate need of Nepal. Thus, all parties should
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unconditionally invite and welcome experts and exercise meritocracy as political
maneuver.

Conducting all three level elections at once than stipulating them in separate time
span could save a lot of money. Falguera et al. (2014), note substantial rise in
cost of election, inter alia, in European countries; and Nepal is no longer an
exception. About 500 million Nepalese rupees is reported to have spent in
conducting two elections in 2022 AD. It has compelled to negotiate with
exponentially increasing election expenditure (Mietzner, 2015). A state with a
very small and dependent economy, and moreover in additional hardship as now,
like Nepal must promptly exercise renewed efforts to be economic in course of
elections. Doing it even benefits by refraining election officials from repeatedly
using same human resources, mostly outsourcing from government employees
because election commission doesn’t have own staff at that number. There shall
be no risk of creating a conducive environment for contagion by intermittent
crowding if elections are not frequently conducted. Rexha et al. (2016) coin a
phrase ‘crowdsourcing technique’ to denote such experiments in election time. It
shall not harm any to Nepal as well; it rather causes higher enfranchisement.

The parties now need to reach a new consensus on ways to refine and improve
the method of direct elections given the behavioral inconsistencies and much
costly practices observed in the bygone electoral spats. The increasing cost is
worrisomely stressing candidates and entire process; and, managing it as an issue
of paramount importance too as Prato & Wolton (2016) remark. It is obvious to
cost voters’ welfare and augment partisan imbalance. So is the situation that is
sensed in Nepal. A situation should be endorsed where the lead candidates
canvass through television debate thus the parties make minimal public off-line
meetings and campaigns. At the moment when the virtual world is increasingly
bigger than the material world and the word 'universe' has been replaced by the
word 'metaverse’, Nepal should also dare to launch some fundamental and
foundational breakthroughs in electoral exercises too. Dommett & Temple
(2017) and Neyazi et al. (2016) have noticed the digital campaigns assisting
electoral process with multifold advantages and benefits from ensuring safety to
minimizing atrocities as well. Owing to the heavy expenses in the direct election
system, its suitable alternative should also be pondered. Parties and election
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commission officials should not remain indifferent and oblivious about such an
imperative issue. Given the constant confusion about longevity of government
based on hung parliament and perpetual plotting cum endless endeavors to form
and deform the government among parties, Nepal’s electoral system vis a vis the
method of electing federal and province executive should be subject of serious
revision. Some very clumsy and nauseating scenes of government changes and
its frequency has beset and embarrassed the public.

The series of previous elections as well did not expectedly generate any new
civic enthusiasm. To encapsulate the crude reality, Rajkarnikar (2019) finds all
sectors- inter alia, economics, which is the prime one- at irreparable disarray
because of political apathy and inaction. The nation has headed towards
downward trajectory and exemplified the best sojourning of underdevelopment,
decay and damage. The anticipated consequences were seldom achieved due to
lack of expert, devoted, young, energetic, dedicated, visionary and qualified
candidates. At present, the additional inconveniences and advanced adversities
are heightened due to cumbersome electoral process as well. Shrestha (2017) and
Pokharel & Rana (2013) do also raise various existing practices in electoral
process which need to be explicitly expunged and Nepal should happily adopt
innovative praxis to uphold the relevancy and credibility of election.

In nut shell, following innovations are felt as unequivocally much needed steps
to retain the electoral beauty and initiate some innovative inductions to further
popularize electoral exercises.
1. Digitation of franchise
Electronic voting
Provision of early voting
Right to reject on ballot
Presenting young generation candidates in election
Practice of political meritocracy
Single time all level election
Television campaigning
Modifying direct election practices
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Conclusion

Based on the analyses carried here-so-forth, some changes in electoral praxis are
critically must in order to uphold the significance of elections then to make its
upshots to be truly centered on civic interest and welfare. A set of rational and
admissible modifications, as inferred from the above said discussion and
analyses, in the present-day electoral system along with election competitors
should be firmly confirmed. Nothing resisting on obsession in inducting changes
in electoral practices should be entertained. If any or more of these proposed
innovations are delayed and/or disagreed, the periodic election will now turn
nothing meaningful and instrumental than mere an intermittent mal-affair in
terms of both the process and outcomes.
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The Federal Parliament of Nepal:
An Examination of Inclusive Representation,
2022

- Sabita Kumari Mallik”

Abstract

Nepal is a country of varied and fair depiction of people from all backgrounds,
makes the country multicultural, multilingual, multiethnic, multireligious, and diverse in
terms of geography. Inequality in Nepal is still rife due to caste, ethnicity, religion,
language, class, gender, and region, despite previous attempts at democratization and
addressing issues of exclusion. The study is based on pragmatist philosophy.
Multicultural and representative theories are appropriate for this study. Consequently,
the study is ideally viewed as having significantly aided the federal parliament in the
process of formulating policy. The representation percentage shows with the exception
of Khas Arya, is significantly less than the quota assigned to these groups, despite the
fact that the PR system has yielded positive results. Legislation pertaining to inclusive
representation by the relevant authority needs to be changed in order to guarantee that
the inclusive standards and values are fairly promoted and upheld.

Key Words: Constitution, exclusion, federal parliament, inclusive representation,
multicultural society.

Background

Nepal is a land locked nation located in the northern region of South Asia. It
has a total area of 147,516 sqg. km. and a population of 29,164,578, with
14,253,551 men and 14,911,027 women, according to the census conducted in
2021. Many Asian countries have unique customs, cultures, languages, racial and
religious groups, and views on tolerance as Nepal is also one of them. It was
struggling with the extreme level of inequalities among the diverse groups like
the other countries lying in south Asia. The inequality between the groups and
the regions were high and these diversities were overlapping on each other.

“Assistant Professor, Padmakanya Multiple Campus

gug SHd (909




There were 142 caste/ethnic groups listed in the census of 2021; 125 of these
were the same as in the census of 2011, and the remaining 17 were newly
discovered and added. There are 124 mother tongues; 111 of these were listed in
the 2011 census, and 13 were discovered in the 2021 census. Ten religious
groups are practiced in Nepal, and the 12 foreign languages listed in the 2011
census have been combined into other languages (NPHC National Report, 2021).

The constitution of 1990 recognized Nepal as: "a multiethnic, multicultural,
multilingual, democratic, independent, indivisible, sovereign, Hindu and
Constitutional Monarchical Kingdom" and "the Nepalese people irrespective of
religion, race, caste or tribe, collectively constitute the nation™ (Constitution of
the Kingdom of Nepal, 1990). Nepal was a Hindu Kingdom, and Nepalese
language continued to be the only official language. The caste, ethnicity,
religion, language, class, gender and region based inequality is practiced in
Nepal even after 8 years of promulgation of the constitution. The study
represents multicultural and inclusive representation theories which stress the
value of accurately and respectfully portraying marginalized communities in
order to promote understanding, empathy, and empowerment.

In culturally and ethnically diverse Nepal, previous attempts at
democratization have resulted in elite-led processes, continuing exclusion and
marginalization, serving the purpose of affirming the position of the elite rather
than increasing popular participation. The 1990 Constitution was unable to
address Nepal's ethnic, indigenous, linguistic, and religious diversity or find a
solution to these persistent issues. Unquestionably progressive, the Interim
Constitution acknowledged Nepal as a multilingual, multiethnic, multicultural,
and multireligious state and demanded that marginalized groups that had been
historically excluded, such as women, Janajati, Dalits, Madhesi, and others, be
represented. Nepal was also proclaimed to be a republican, democratic, federal,
and secular nation. (Adhikari et al., 2022).

Even after the constitution was enacted eight years ago, caste, ethnicity,
religion, language, class, gender, and region-based inequality are still prevalent
in Nepal. Past attempts at democratization in Nepal, a country with a diverse
population in terms of culture and ethnicity, have led to elite-led processes that
perpetuate exclusion and marginalization and serve to reinforce the status quo
rather than increase popular participation. Nepal witnessed series of political

gHe Mo || 905



changes like absolute monarchy, autocracy, Rana regime (oligarchy), and
absolute monarchy (Panchayat regime) to democracy (Loktantra). The loktantra
restored after the People's Mass Movement Il (2006) which paved the way of
proportional representation in every sector of Nepali politics, administration,
education etc. All people are to be equal citizens, irrespective of ethnicity, caste,
religion or community belongings. The legislative parliament is responsible for
promoting sustainable peace, good governance, and development. To this end,
inclusive representation is essential and is seen to have a positive, long-lasting
impact on Nepalese society.

Nepal is a multicultural, multilingual, multiethnic, and multireligious nation,
according to the 2015 constitution. Numerous groups, including women,
Madhesi, indigenous people, Dalits (the lower caste), Janajati, and many more,
were excluded from the mainstream of politics. Although inclusivity has been
introduced in Nepal, there are numerous issues with its application. The idea or
behavior known as inclusiveness ensures that every person can take part in all
national affairs.

It is the process of integrating members of marginalized, impoverished, and
backward communities into the mainstream of national affairs. It is imperative
that all of these groups be represented in the socioeconomic and political
spheres. The goal of this research is to identify a path towards inclusion in the
political sphere that would satisfy all marginalized groups of people.

Statement of the Problem

In order to address Nepal's inequality, both the Interim Constitution and the
Constituent Assembly included inclusive provisions. These included the
Constituent Assembly's constitution drafting process guaranteeing women,
minorities, and dalits proportionate representation in state institutions. The goal
of the 2007 interim constitution was to restructure the state of Nepal into an
inclusive federal democratic republic. In many political sectors, including
political institutions, the current constitution (2015) fails to incorporate
constitutional provisions, despite its apparent attempt to address inclusionary
agendas. Research on this topic appears to be necessary to ensure that there must
be proper inclusive representation in the parliament according to the constitution
promulgated in 2015 for better policy making.
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Research Questions

How does the composition of parliament in 2022 reflect inclusivity across
various demographic categories such as gender, caste and ethnicity?

Objective of the Study

In order to provide inclusive representation in the federal parliament, the
researcher attempts to address how Nepal's social diversity is accommodated
under the current constitution during elections using either First Past the Post
(FPTP) or Proportional Representation (PR).

The specific objective of the study is:
= To examine the inclusive representation in the parliament in 2022.

Delimitation of the study

The research's limitations are readily apparent. This study only focuses on
inclusion of gender, caste and ethnicity in the parliament. After the 2022
parliamentary election, inclusive representation is taken into consideration. As
Nepal transitioned to a federal system, the study's main focus is on inclusive
representation of gender, caste and ethnicity in general election of House of
Representatives in 2022.

Literature Review

According to Takis Fotopoulos democracy and power concentration are
irreconcilable. "Inclusive democracy is a new conception of democracy, which,
using as a starting point the classical definition of it, expresses democracy in
terms of direct political democracy, economic democracy (beyond the confines
of the market economy and state planning), as well as democracy in the social
realm and ecological democracy” (Fotopoulos, 2001). Three ideal forms of
popular mass political inclusion are distinguished by Mouzelis (1998). The term
"integrative mode™ describes the relatively equitable integration of individuals
into politics, such as in the case of independent, horizontally structured interest
groups.

One example of a new idea that emerged quickly in the west over time is
multiculturalism, which evolved into western theories whose central tenet is the
protection of minorities' rights. It later affects the Asian countries; however, this
model is not appropriate for those countries because of their unique historical,
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cultural, ethnic, religious, demographic, and geographic differences. Numerous
Asian countries have unique customs, cultures, languages, racial and religious
groups, and perspectives on tolerance as unity in diversity.

Kymlicka's multiculturalism is predicated on the idea that a state has distinct
cultural characteristics. Some of the groups may be the majority and some may
be the minority in those differences. In that case, we might envision a shared
area with several small settlements. According to Kymlicka (1995), the western
countries are experiencing multicultural issues as language rights, regional
autonomy, political representation, education curriculum, land claims,
immigration and naturalization policy, even national symbols, such as the choice
of national anthem or public holidays which are of important and potentially
divisive questions at present same as the eastern society.

If we see over time in Nepal, monarchs established the Varnas and the
Castes. Based on their occupations, King Jayasthiti Malla classified the Newars
into 64 castes and 4 varnas. King Prithivi Narayan Shah referred to the modern
Nepal as the common garden of people from 36 castes and 4 varnas (Aahuti,
2014. p. 79). The relationship between caste groups has been categorized into
upper, middle, and lower level categories in various literatures. This means that
people who wear janai, such as Brahmins, Chhetris, and Thakuries, are regarded
as members of the upper caste. The caste groups classified as dalits belong to the
lower caste categories and are known as untouchables (Gurung, 2006).

Bhattachan (2003) claims that the primary cause of social, cultural, and
political discrimination was established in the past and persists today,
independent of political systems, in the form of Bahunbad (Brahmanism)
ideology, policy, and practice. According to him 'Bahunbad is an ideology,
policy, and practice that promotes the dominance of one caste (Bahun-Chhetri),
one religion (Hinduism), one language (Khasa-Nepali), one culture (Hinduism),
one region (the Kathmandu Valley), and one gender (male)'.

In research on the constitution-writing process and state institutions
generally, the topic of political representation of marginalized groups has
received a lot of attention (Lawoti 2007c, 2012; Slavu 2012). These studies focus
primarily on the technical aspects of electoral systems and representation, but
they don't go into further detail about how political actors support inclusionary
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or exclusionary policies. Social policy causes inequality rather than being the
product of intelligence and human nature,

According to research on the subject, the representation of the elite Brahmin
and Chhetries has increased while that of the hill ethnic groups, the Madhesi and
Janjatis, has decreased in the House of Representatives elections held in 1994,
1996, and 1999, respectively. This has caused these groups to become
dissatisfied. When the Maoists launched the insurgency in 1996, they brought up
issues of caste, ethnicity, gender, religion, and language. They also demanded
inclusive representation in all spheres of society as well as ethnic and regional
autonomy (Pyakurel & Adhikari, 2013).

Methodology

Analyzing the inclusive representation in the 2022 Nepalese Parliament
would require taking a methodical approach that involves gathering information,
analyzing it, and coming to relevant conclusions. This study is well suited for
pragmatist philosophy and liberal, multicultural, democratic, representative
theories, and adopts a descriptive approach. Mostly the research used research
data based on mixed method (Qualitative and Quantitative both) using primary
and secondary sources. It initially examined the representation of
underrepresented groups in Parliament, focusing on gender, ethnicity, caste,
religion, and regional diversity. It also gathers relevant data from official
sources, such as parliamentary papers, demographic research, and the Election
Commission of Nepal.

Data on the demographics of the election results, inclusion status, and
representation in both houses are included in this study. The Election
Commission and other reliable sources provide quantitative data that is utilized
to analyze the representation of different groups in the legislature, including the
number of female members and the distribution of seats among different castes
and ethnic groups. On the basis of quantitative data and reviewed literature of the
secondary sources like books, magazines, newspapers, articles, journals and
websites and other data is collected from different authentic sources (Central
Bureau of Statistics, Records of HoR and Election Commission Reports), the
qualitative perspectives are analyzed and examined the data for an inclusive
patterns that shed light on the situation of inclusive representation in the
legislature.
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Data Presentation and Analysis

Political Representation in Nepal

Nepal saw a number of political transitions, including the transition from
autocracy (the Rana regime) to democracy (Prajatantra) and from aristocracy
(the Panchayat regime) to democracy (Loktantra). Following the Mass
Movement Il, which opened the door for proportional representation in all
spheres of the government of Nepal, the loktantra was reinstated. All citizens
were to be treated equally, regardless of their caste, ethnicity, religion, or place
in a community.

Ethnicity and regionalism became more prevalent after 1990. Newari
language in the Kathmandu municipality and Maithali in Saptari District
Development Committee was experimented with making their mother tongue as
the official language in accordance with the constitutional provision of the "right
to protect and promote own language and culture.” However, the Supreme Court
overturned this ruling. The 2007 Interim Constitution of Nepal was the country's
first to provide minority groups and marginalized communities with special
rights and protection (Constituent Assembly Secretariat, 2010. p. 18-19). When
the Constituent Assembly was writing the new constitution, this was another
contentious issue. For the elections to the Constituent Assemblies, a proportional
election system was used to provide inclusion for these excluded groups.

Constitutional Provisions of Legislative Parliament

The constitution of Nepal 2015 explains in Part-8 Federal Legislature.
Acrticle 83; Federal Legislature:

There shall be a Federal Legislature consisting of two Houses to be known as
the House of Representatives and the National Assembly, which shall be called
as the Federal Parliament. Article 84; Composition of House of Representatives:
(1) The House of Representatives shall consist of a total of two hundred and
seventy five members, as follows: (a) One hundred and sixty five members to be
elected through the first past the post electoral system, with one being elected
from each election constituency of one hundred and sixty five election
constituencies delimited in the country on the basis of geography and
population, (b) One hundred and ten members to be elected through the
proportional electoral system where voters vote for political parties, with the
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whole country being considered as a single election constituency. (2) The
Federal law shall provide that, in fielding candidacy by political parties for the
election to the House of Representatives under the proportional electoral system,
representation shall be ensured on the basis of a closed list also from women,
Dalit, indigenous peoples, Khas Arya, Madhesi, Tharu, Muslims and backward
regions, on the basis of population. In so fielding candidacy, regard shall also be
had to geography and territorial balance. Explanation: For the purposes of this
clause, "Khas Arya" means Kshetri, Brahmin, Thakuri, Sanyasi (Dashnami)
community ... Part 8 (Article 84, Sub — Article 2); Formation of the
Representative Assembly: ..... Political parties have to give proper consideration
upon the principles of inclusiveness while selecting their candidates... Part 8
(Article 86); Formation of Federal Parliament and National Assembly: ....Of the
total number of candidates elected from each party in the Federal Parliament, at
least one — third must be women, .....Part 8 (Article 86); Sub-Article (2a) fifty six
elected members consisting of at least three women, one Dalit and one from
persons with disabilities or minorities, .... Sub Article (2b) three members
consisting of at least one woman nominated by the President on the
recommendation of the Government of Nepal..... Part 8 (Article 87);
Qualifications of Members ........... (Constitution of Nepal, 2015).

Inclusiveness in National Assembly

The National Assembly is intended to be a permanent legislative body under
the constitution. Through the inclusion of marginalized and endangered
communities in national governance, the National Assembly plays a crucial role
in the establishment and advancement of an inclusive and democratic
governance system. It consists of fifty-nine members in total, of which fifty-six
members are elected from seven provinces, eight members from each province.
Among the eight members; one Dalit, three women, and one representative with
a disability or member of a minority group must be included from each province.
They are elected through Electoral College which consists of members of the
Provincial Assembly, chairpersons and vice-chairpersons of the Rural
Municipalities, and mayors and deputy-mayors of the Municipalities. The federal
law provides varying weights to the votes of provincial Assembly members,
Mayors, Deputy Mayors, Chair persons and Deputy Chair persons in the
Electoral College. On the recommendation of the Nepalese government, the
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President nominates three members, at least one of whom must be a woman.
Members of the National Assembly will serve six-year terms in office. Every
two years, the terms of office of one-third of the National Assembly's members
expire.

Figure. 1
Relation between Elected and Nominated seats in different category

Chart Showing Elected and Nominated seats in different
category
25
20
15
10
5 i i
0 [ | —
Open For all Women members Dalit Members Members with
Disability/ Minority
m Seats (Elected)  m Seats (Nominated) Total seats

Source: Constitution of Nepal (2015)

According to the constitution, of the 59 seats in the National Assembly, 21
are set aside for women, seven for Dalit individuals, and seven for candidates
from other minority group or people with disabilities. One woman must be one
of the three members the president has nominated. Any candidate is welcome to
run for the remaining 21 seats.

Inclusiveness in House of Representatives

The composition of the House of Representatives consists of two hundred
and seventy-five in total in which one hundred and sixty-five members will be
elected using the first past the post electoral system. One member is elected from
each of the one hundred and sixty-five election constituencies those are
delimited in Nepal according to population, geographic convenience, and
specificity. A total of 110 members are chosen through the proportional electoral
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system, in which voters cast votes for political parties, considering the entire
nation as a single electoral constituency. The federal law stipulates that
representation from women, Dalits, indigenous nationalities (Aadibasi Janajati),
Khas Arya, Madhesi, Tharu, Muslims, and backward regions along with persons
with disability or from minority group must be guaranteed on the basis of a
closed list when political parties file their candidacies for the House of
Representatives election under the proportional electoral system.

The clause that has been included in Nepal's laws and constitution over time
to account for the accommodation to the country's diversity. The Interim
Constitution of Nepal 2007 additionally protected equality arguing that nothing
shall be deemed to prevent the making of special provisions by law for the
protection, empowerment, or advancement of women, Dalits, ethnic nationalities
(Adibasi-janajati), Madhesi, farmers, laborers, or members of a class which is
economically, socially, or culturally backward or children, the elderly, disabled,
or those who are physically or mentally incapacitated, according to Sub article 3
of Article 13. This and other comparable constitutional provisions also made it
possible to establish the reservation system in Nepal's civil service. Eventually,
the second amendment of the Civil Service Act of 1991 introduced a provision
mandating that 45 percent of employees in open recruitment be selected on an
inclusive basis, aiming to make the civil service more representative. According
to Dhakal's case study, of these, 33% are set aside for women, 27% for Adibasi-
janajatis (Ethnic Nationalities), 22% for Madhesi (terai people), 9% for Dalits,
5% for the disabled, and the remaining 4% for backward areas. However, the
share of these was later reduced to include Khas Arya's reservation.

Table. 1
Representation of different caste/ ethnic groups in the parliament from different
caste/ ethnicity
Caste/ FPTP Total PR Total Total Total
Ethnicity | Men | Women| (%) |Men [Women | (%) [Men |Women| (%)
95 35 130
Khas Arya | 91 4 (57.58) 8 27 (31.82) 99 31 (47.27)
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Caste/ FPTP Total PR Total Total Total
Ethnicity | Men | Women| (%) |[Men |Women | (%) [Men |Women| (%0)
Indigenous 35 31 66
People | 2 | @] ° 26 g1 | B | 2 |4a00)
. 27 17 44
Madhesi 25 2 (16.36) 4 13 (15.45) 29 15 (16.00)
. 15 16
Dalit 1 1061 7 8 | qzen | 8 I
Tharu 6 1 7(4.24) 1 5 6(545) | 7 6 13
: ' (4.73)
Muslim 3 3 6(5.45) | 3 3 o
' (2.18)
Total 156 9 28 82 184 91 275
165 110
Percentage | 94.55 5.45 (100.00| 25.45| 74.55 66.91| 33.09 100
) (100.00)

Source: Election Commission and Dignity Initiative, 2022.

The above mentioned table provides a clear representation of the outcome of
the HoR election in 2022 based on inclusion. Khas Arya holds 47.27% of the
total seats in the House of Representatives according to the election results of
2022, in which they received 57.58% seats in FPTP and 31.82% through PR.
The indigenous community received a total of 24 % of seats with 21.21% in
FPTP and 28.18% through PR, while the Madheshi community received 16% of
total seats with 16.36% in FPTP and 15.45% through PR. Dalit community
gained 5.82% of total seats in the House of Representatives with 0.61% in FPTP
and 13.64% through PR. In a similar vein, Tharu received 4.73% of the total
with 4.24% in FPTP and 5.45% through PR while Muslims received 2.18% of
the total, with no one in FPTP and 5.45% through PR. In terms of gender, there
are 91 women serving in the House of Representatives which is 33.09% of the
total seats, 9 of whom were chosen by FPTP and 82 by PR. They are from Khas
Arya 31, of which 4 are from FPTP and 27 are from PR, among 28
indigenous/Janajati, 2 are through FPTP and 26 are from PR, total 15 Madheshi
female seats gained, of which 2 are from FPTP and 13 are through PR. Similarly,
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among 8 Dalit seats, no one is elected through FPTP, all 8 are from PR.
Regarding Tharu female quota, out of total 6 seats gained in which 1 through
FPTP and 5 from PR system, and 3 Muslim women are representing, of which
none of them are from FPTP all of them gained the seats in PR. Although the
table shows that the PR system has yielded positive results, it is evident that the
public is not satisfied as the representation percentage is significantly lower than
the quota assigned to these groups with the exception of Khas Arya and women's
groups.

Figure. 2

Electoral Result of representation of different gender, caste/ethnicity for year
2022

Representation in House of Representatives, 2022
50 47.27
45
40 33.09
o 35 ’
g %0 24
3 25
5 20 16
% 15
10 5.82
5 I 4.73 518
0 . - |
Khas Arya  Women Indigenous Madhesi Dalit Tharu Muslim
People

Source: Election Commission of Nepal

This information seems to show the demographic distribution of different
identity groups in federal parliament in 2022. It displays the proportions of
several groups, including Muslims, Khas Arya, women, indigenous people,
Madhesi, Dalit, and Tharu. The percentages indicate the respective shares of
these groups in the House of Representatives overall in 2022. With 47.27% of
the seats to Khas Arya and 33.09% of women, Khas Arya appears to be the
largest group. Indigenous people make up 24% of the group and are likely of
significant cultural and historical significance in the given context. In a similar
vein, the Madhesi, who make up 16% of the population, appear to be a sizeable
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minority group even though their number is higher. Dalits hold 5.82% of the
seats, which is a considerable increase from previous elections. In the House of
Representatives, Tharu people hold 4.73% of the seats while the Muslim
community makes up 2.18% of the members.

Results and discussion

Nepal's democratic practices faced numerous obstacles in their quest for a
society free from discrimination and with equal rights to social, cultural,
political, and economic opportunities. The Maoist insurgency was sparked by the
disparities among people in the society, such as caste-based discrimination and
regional injustices. In order to determine how diverse and representative the
Nepali parliament is of the people living in the country, an analysis of the
inclusive representation in the Nepalese parliament in 2022 would include
examining a number of variables, including gender, ethnicity, caste, religion, and
geographic representation

The representation of women in public roles, such as that of Chhetri and
Brahman women, has also been minimal. The percentage of women in the HOR,
which was formed in 1991, 1994, and 1999, never went above 6%. There were
no women at all in some of the cabinets. In the gazetted civil service and
judiciary in 1997, the proportion of women was 5% and 4%, respectively. The
government of Nepal recognized 59 ethnic groups as indigenous, and a number
of other ethnic groups, making up a sizable portion of the country's population,
felt that their demands were not met by the constitution and were dissatisfied
with how inclusion in all sectors had been implemented. The case of the Dalit
community provides a clearer understanding of the extreme degree of exclusion
that exists in Nepal. During the democratic political regime that lasted from 1990
to 2002, only one Dalit was elected to the House of Representatives and no Dalit
was appointed to the cabinet.

The data illustrates the representation of different genders and caste/ethnic
groups in Nepal's legislative bodies, which usually consist of the Parliament and
other local or regional governing bodies. It shows the distribution of seats under
two distinct voting processes: FPTP, which is based on individual constituencies,
and PR, which seeks to achieve proportional representation of various groups.
Analyzing the data will help assess the fair representation of different genders
and castes/ethnic groups, as well as the degree of inclusivity of Nepal's political
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system. Given that there are many different cultures and ethnic groups in Nepal,
it is important to make sure that this diversity is reflected in political
representation. Several studies on popular participation and political inclusion in
Nepal relate to the recent decades of ‘ethnicization' of politics and identity
movements.

The constitution of Nepal guarantees every citizen the right to live with full
dignity. Everyone is equal before the law, everyone will have equal protection
under the law, and when general laws are applied, no one will face
discrimination, it has been clearly declared. On the other hand, it has also been
observed that under federal law, special provisions may be made for the
protection, development, and empowerment of people who are socially and
culturally disadvantaged. These people may include women, Dalits, indigenous
and ethnic groups, Madheshis, Muslims, Tharus, oppressed classes, backward
communities, minorities, marginalized groups, youth, children, senior citizens,
people with disabilities, pregnant women, and helpless individuals.

Inclusionary policies are appropriate for Nepalese society and have produced
excellent results in the fields of politics, administration, and education. However,
they shouldn't be implemented indefinitely as this could lead to new
discriminatory situations and the exploitation of marginalized groups. To ensure
that the standards and values of inclusion are appropriately upheld and equitably
promoted, changes to the legislation pertaining to inclusive representation by the
relevant authority are necessary. All things considered, a thorough examination
of inclusive representation in the Nepalese Parliament in 2022 would shed light
on the nation's democratic and governance conditions and suggest tactics for
advancing greater equality and inclusivity in political representation. Therefore,
in the process of formulating policy, the study is ideally seen as having made a
substantial contribution to the federal parliament.

Conclusion

The data points to a varied demographic makeup, with representation from a
range of gender, religious, and ethnic backgrounds. The majority is made up of
Khas Arya, with smaller percentages coming from Muslim, Tharu, and women,
as well as Madhesi and indigenous people. Intersectionality within the
population is highlighted by the apparent overlap between gender and other
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identity markers like ethnicity and caste. The information could guide programs
and policies meant to meet the needs and advance the representation of various
identity groups in the community or organization. The data draws attention to
differences in representation for different caste/ethnic groups under various
electoral systems. PR typically offers more equitable representation, which is
especially advantageous for underrepresented groups like women and Dalits.
FPTP frequently benefits powerful groups like Khas Arya, which may result in
underrepresentation of minority communities.

Policies that promote inclusivity are suitable for Nepalese society and have
yielded remarkable outcomes in the domains of governance, administration, and
academic sector. The combined representation provides a thorough
understanding of the various groups' overall political inclusion, with PR
frequently offsetting the differences seen in FPTP. In order to provide
historically marginalized communities, who were denied representation in state
structures, with proportional representation, the 2015 Constitution instituted a
mixed electoral system. According to the research study, there has been an
increase in the percentage of diverse groups represented inclusively, but the
numbers still do not even come close to matching the population size.

Contribution of the study

Policy implications are considered, including the potential impact of
parliamentary composition on policy. It is more likely that laws advancing social
justice and equality will be passed by a diverse and inclusive parliament, which
will also address the concerns and demands of all societal groups. Therefore, it is
hoped that the study will be seen as having made a substantial contribution to the
federal parliament's policy-making process. Laws and policies pertaining to
proportional representation of these various social groups in FPTP elections
ought to be made by the parliament.
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Exploring Government's Eminent Domain in
Land Acquisition: Inevitability of Compensation and
Public Benefit

- Binda Kumari Thapa "

Abstract

The paper discusses the concept of an eminent domain with special reference to
land acquisition and the significance of the compensation payment to the concerned
person. Each individual has rights regardless of their background, however, not all
rights are absolute in nature. The government, in its official capacity, can acquire or
withhold certain rights, such as the right to property, through the doctrine of eminent
domain. Thus, eminent domain is a power of the government to acquire private property
for public use, as long as it serves a public purpose. This power, inherent to sovereignty,
typically doesn't need constitutional recognition. However, the government must fulfill
due diligence and prerequisites before encroaching upon individual property rights.
Eminent domain reads for an adequate compensation as a crucial element for its
application. The paper aims to explore the theoretical aspects of eminent domain,
referencing to the significance of compensation payment and public benefit as justifiable
grounds to invoke the power of eminent domain. It analyzes the conditions under which
property can be lawfully expropriated through eminent domain and the grounds for
justifiable acquisition. Additionally, it delves into how compensation is determined and
provided to ensure it is fair and reasonable.

Key words: Eminent Domain, Compensation, Due Diligence, Acquisition, and
Expropriation, Public Purpose

Background

The term “eminent domain” seems to have originated in 1925 by Hugo
Grotious who wrote of this power in his work “De Jure Belli ET Pacis”. The
Latin term “dominium emines” (“supreme lordship”) was used in the 17"

*Assistant Professor, Kathmandu School of Law
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century.’**Eminent Domain” means permanent (eminent) and dominion
(Domain) of the state on the property which literally means an inherent power of
the state to take private property for the public purpose ultimately for the public
convenience. Thus, it is the power of the government to take private property
when it is needed for public purposes. Such power is an incident of sovereignty,
and it generally requires no constitutional recognition. It is an inalienable power
because it is founded upon the common necessity and interest of the entire
community at large.”°Thus, it lies on the famous maxim “salus populi est
suprema lex” which means that the welfare of the people or the public is
paramount law and also on the maxim “necessita public major estquam” which
means public necessity is greater than private.*

An incidental limitation of this power is that the property shall not be taken
without just compensation.?Eminent domain power is unopposed authority
subject to payment of compensation to the person damaged. Eminent domain
power originates out of the constitutional provisions.

However, this power is invoked generally, to acquire the land as the private
property of an individual extending its scope of application to the Intellectual
property as authorized by article 31 of TRIPS for a public purpose.  Thus, the
power of eminent domain is not limited within the ambit of real property.

In many jurisdictions, the power of eminent domain is tempered with a right
that just compensation is made for appropriation. The term “condemnation” is
used to describe the act of the government exercising its authority of eminent
domain.* Condemnation via eminent domain indicates the government is taking
the property; usually the only thing that remains to be decided is the amount of
just compensation. Condemnation of buildings on grounds of health and safety

9 T. Padma, K.P.C. Rao, The Principles of Land Laws, Alt Publications, Hyderabad-
2, 2011 edition, p. 50.

% Russell Weaver, Constitutional Law: Case Materials and Problems, Wolters Kluwer Law
and Business, 2" edition, 2008, p.541

21T padma, K.P.C. Rao, The Principles ofLand Laws, Alt Publications, Hyderabad- 2, 2011
edition, p. 49.

2 N. Maheshwara Swamy’s, Land Laws’, Asia Law House, Hyderabad, 1% edition, 2006, p.7.

2 Article 31, TRIPS, Available at WTO | intellectual property (TRIPS) - agreement text -
standards, Accessed on 19" September 2023.

T, Padma, K.P.C. Rao, The Principles of Land Laws, Alt Publications, Hyderabad- 2, 2011
edition, .p. 51

GHE S || IR


https://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm
https://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm

hazards or gross zoning violation usually does not deprive the owner of the
property condemned but requires the owner to rectify the offending situation.”®

Prerequisite of Eminent Domain: Public Purpose and Compensation

The term "public purpose” refers to the underlying rationale or justification
for the acquisition of private property by the government through eminent
domain. It implies that the intended use of the land serves the broader interests of
society or the community as a whole, rather than solely benefiting specific
individuals or entities. In essence, when a government entity seeks to acquire
land using eminent domain, it must demonstrate that the intended purpose of the
acquisition aligns with the concept of public welfare or the general interest of the
community. This typically involves considerations of socio-economic welfare
and the well-being of the people affected by the acquisition.?® Furthermore, the
concept of public purpose goes beyond mere utility or convenience; it
encompasses the notion of public good. This means that the use of the land
acquired through eminent domain should contribute positively to the common
welfare and enhance the quality of life for the community as a whole.?’

Land Acquisition Act 2034 has defined the public purpose in Section 2(b) as the
purpose undertaken for the benefit or use of the public, or functions to be
undertaken by Government of Nepal. This term also means the following:

(1) Project approved by Government of Nepal.

(2) Project undertaken by local bodies in different levels.

The prerequsities to invoke an Eminent domain power can be enlisted
as:

1. Notifications of an acquisition.
Section 6 of the Land Acquisition Act 2034 outlines the preliminary
actions required for land acquisition. The officer initiating these actions
is mandated to post a notice copy in various accessible locations for
stakeholders, including places frequently visited near the concerned land,

% |bid, p. 50

% D.D. Basu, Shorter Constitution of India, Wadhwa & Comp. Law Publisher, New Delhi,
17" edition, 1995, p.211.

7 V.G.Ramachandra’s, Law Of Land Acquisition And Compensation, Eastern Book
Company, Lucknow, 7" edition, 1960, p. 158.
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the respective Village Development Committee and Municipality Office,
and on the door or compound wall if the acquisition involves a house or
compound wall. Subsequently, after a three-day notification period, the
officer, accompanied by employees and workers, may enter the land or
house compound to conduct specific tasks. These tasks include surveying
or mapping the land, collecting soil or stone samples through digging or
boring to assess suitability for acquisition, demarcating lands deemed
suitable, and installing equipment for these operations. These provisions
ensure transparency and stakeholder awareness in the initial stages of
land acquisition processes.

2. Justifiability of an acquisition.

w

Under the doctrine of ultra vires following sorts of the acquisition can be
challenged as non-justifiable public purpose?®:

Mala-fide land acquisition serving the individual interest in name of the
public interest.

The Government exercising power is null and void.

Acquisition that deprives the basic food and livelihood of the concerned
person.

Acquisition is intended to earn personal advantage.

Non-application of the due procedure and notice in accordance with the
prevailing laws and regulations.

. Acquisition Creates the Liability of the Compensation as a MUST RULE

Etymologically the term “compensation” means the image of balancing one
thing to another.?® Generally, Compensation is termed as anything provided
to equivalent the damaged items, to recompense, remuneration to pay which
is not necessary to be in form of the money itself. In addition, this should be
followed by the payment of acquisition for the public good at large®,
because every violation of the rights of ownership causing damages to the

% p K. Sarkar, Law of Acquisition Of Land In India, Eastern Law House, Kolkata, 1% edition,

2002, p.312.

2 Smt. Janhvi, Legal Regime on Land Acquisition In India — A Critical Study, The Award
Of The Degree Of Doctor Of Philosophy In Law, Law Karnataka State Open University,
2014.

%0 v.G.Ramachandra’s, Law Of Land Acquisition And Compensation, Eastern Book
Company, Lucknow, 7" edition, 1960, p. 142.
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owner creates the liability of the concerned body to make the compensation
for the dame created.®! This principle of compensation is applicable even if it
is indulged by the state power.*?
4. The Jurisprudence of the Compensation
The primary indicators in the acquisition of the property are the
“Determination of Quantum of Compensation” which must be settled via
agreed and meaningful principles of the regulations. * The term
compensation generally means the commodity provided to restore, amend
and re-compensate the things as it was previously. Therefore, it does not
necessarily need to be in terms of the money only.** However, it should be
considered that the nature and extent of the injury suffered by the victim is
determined by the amount paid. *°
The terminology compensation in constitutional provision also reads that
compensation need not necessarily be in form of money.*® In other terms
compensation is the amount provided for the restoration of loss of the
earning.®’Therefore, it is to recompense the equivalent damaged loss.
Regarding compensation, Nehru mentions the following requirements to
acquire the property of an individual for public purpose:

* Ibid, p. 141.

%2 |bid, p. 144.

* Hiren Sureshbhai Somaiya, Compensatory Jurisprudence: With Special Reference To State
Of Gujarat In Context Of Land Acquisition Laws, The Award Of The Degree Of Doctor Of
Philosophy, Gujarat University, 2020.

¥ Naveen Kumar Singh, Law Relating to Land Acquisition In India: Emerging Trends And
Issues, The Award Of Degree Of Doctor Of Philosophy In Law, Maharshi Dayanand
University, 2018, Available at http:/hdl.handle.net/10603/216079, Accessed on 21
September 2023.

% Latha S., Compensatory Jurisprudence in India Restorative Justice in India, Thilagaraj R.,
Liu J Ed Springer Series on Asian Criminology And Criminal Justice Research. Springer,
Cham, 2017.

% Constitution Of Nepal, art.25(3), Available At Https://Ag.Gov.Np/Files/Constitution-Of-
Nepal _2072_Eng_Www.Moljpa.Gov_.Npdate-72_11_16.Pdf, accessed on 15" December
2022

%" Smt. Janhvi, Legal Regime on Land Acquisition In India — A Critical Study, The Award Of
The Degree Of Doctor Of Philosophy In Law, Law Karnataka State Open University,
2014.
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1. No sort of expropriation shall not be executed without the compensation
as read by the constitution itself.
2. The state shall pay compensation if it has acquired the property for the
sake of public good. *
3. The prescribed law shall define the manner and methodology of the
compensation in which compensation shall be determined and paid.*
4. The state shall assure the fair and equitable compensation payment if the
property is acquired for the public purpose. *°
5. There shall be just and equivalent compensation payment for the interest
in the property required,** and the judiciary shall come into the picture
only if there is ‘gross abuse of the law’ or if there is ‘fraud on the
constitution’ itself. In other circumstances, parliament could be the final
authority.*?
Methodology of the Compensation
The Principle of Land for Land
Section 42 of the Guthi Corporation Act 2033 stipulates that in cases where
the Government of Nepal acquires land belonging to a Guthi, it has the option to
provide a substitute plot of land instead of offering monetary compensation for
the acquired land. There shall be the meaningful rehabilitation and resettlement
policy and its execution without any condition to address the displaced persons
settlement because of the legitimate acquisition of the Government. They shall
not only live but also improve upon it. ** Land is the lifelong and inheritable
livelihood producing assets.** Therefore, it will be an adequate form of
compensation in comparison to the cash payment as a compensation.

% \/.N. Shukla’s, Constitutional Law of India, Rev’d. Eastern Book Company, 12" edition,
2008, p.908.

% Thomas M. Codey, Treatise on The Constitutional Limitations Which Rest Upon the
Legislative Power Of the States Of The American Union 1999, p. 165.

“ Ibid

*1 D.N. Sharma, Constitutional Provisions Ownership of Law, G.S. Sharma Ed., N.M.
Tripati, Property Relationsin Independent India; Constitutional & Legal Implications,
Bombay,1967, pp.269-70.

“2 1bid

*% Sukumar Das, Acquisition Compensation & Rehabilitation, 43 Administration, 1988, p.37.

* Sangeeta Goyal, ‘Economic Perspectives on Resettlement and Rehabilitation’, Economic
and Political Weekly, Volume 31:24, 1996.
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The principle of Cash for Land

Section 13 of Land Acquisition Act 2034 reads to provide the compensation
for an acquisition of the land in form of the cash. Similarly, Section 7 provides
compensation is mandated for losses incurred due to the clearing of crops, trees,
demolition of structures like walls, and any damage resulting from earth
excavation or digging. The officer overseeing initial actions is tasked with
assessing and disbursing the compensation to the affected party. However, if the
affected individual disputes the compensation amount, they have the option to
file a complaint with the Chief District Officer.

This principle is creating the undervaluation of land acquired and the sums paid
on cash for land acquired are not adequate for the affected people because they
must rehabilitate themselves on their own®. Therefore, the cash for land
principle must be accompanied and corroborated by the Hull Formula* of the
compensation payment.
Bargaining Approach

This approach seeks adequate and appropriate resettlement and rehabilitation
whether this is applied or not. There shall not be a top-to-down approach of the
policy without consultation of the affected person regarding the rehabilitation
and resettlement. Rather an alternative method of the bargaining approach in
between the displaced person and the authority concerned shall be there to assure
the collective bargaining.*’ The bargaining power shall be given to the affected
person to find acceptable options and to negotiate the substantial share of the
projects.*®

" Ibid.

“® " Editorial Comment, American Journal of International Law , VVolume 78:1 , 2017 , pp.
121 - 130, and R. Rajesh Babu, Changing Trajectories of the Investment Protection in
India: An Analysis of Compensation for Expropriation, Trade, Law and Development,
Volume 6:2, 2014 Available at Changing Trajectories of Investment Protection in India:
An Analysis of Compensation for Expropriation by Rajesh Babu :: SSRN, Accessed on
21% September 2023.

" Ramesh C. Nayak, Development and Displacement in Kalinga Nagar, 2008, p.20.

" bid.
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The legitimate authority may hold and possess any part of the territory for
common safety for the public purpose®. However, there are two inbuilt
situations of such possession:

1. The right of the expropriated owner to safeguard the compensation.

2. There shall be the justiciability of the public purpose.®
Legislative Framework

Article 25 of the Constitution of Nepal outlines the rights of citizens
regarding property ownership and government acquisition. It grants citizens the
right to acquire, own, sell, dispose of, and otherwise deal with property, subject
to the law. However, the state is permitted to requisition, acquire, or encumber
private property only in cases of public interest, and it must provide
compensation to the affected individuals.

This provision highlights that the right to property is not absolute, and the
government's power of eminent domain is not unlimited. While citizens have the
right to property, the state can intervene for public interest purposes, provided
that compensation is paid. This balance ensures that property rights are respected
while allowing for necessary public projects and initiatives.

Section 25 of the National Civil Code stipulates that individual property
cannot be acquired, requisitioned, auctioned, or forfeited except in cases of
public purpose and with payment of compensation. The acquisition process must
adhere to due legal procedures to ensure legitimacy. This provision underscores
the principle that private property rights are protected, but the government can
intervene for public benefit, provided proper compensation is provided and legal
procedures are followed.

Section 3 of The Fixed Assets Act 2013 (Achal Sampatti Adhigrahan Ain
2013)*! establishes the right of the Nepal Government, Province Government,
and Local Level Government to acquire immovable property for public
purposes. Upon identifying the need for acquisition, concerned authorities must

* V.G.Ramachandra’s, Law Of Land Acquisition And Compensation, Eastern Book
Company, Lucknow, 7" edition, 1960, pp 1-2.

% Om Prakash Aggarwal, Commentary on The Land Acquisition Act, Rev’dU.S, 8" edition,
2008, p.3.

U grerer @Eld HAEHET U7 Y093, Nepal, s.3, Available at STEcT-SFI- ATERUT-U-

R093.pdf (lawcommission.gov.np), Accessed on 21* September 2023.
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notify relevant personnel within 35 days. During this period, individuals are
prohibited from selling, modifying, or leasing the property. However, certain
properties, such as those used for family settlements or public facilities like
schools or religious sites, are exempt from acquisition.

Similarly, The Fixed Assets Act 2013 section 3 outlines the power of Nepal
government regarding its acquisition of fixed assets in consideration of given
conditions:

1. If the Federal Government, Province Government and Local Level
Government finds the necessity to the acquisition of fixed assets for the
public purpose.

2. The concerned personnel shall notify the concerned authority within 35
days if there is reasonable ground for not acquiring the land by Nepal
Government.

3. Any person cannot sell, modify the original structure, and lease the
concerned property within 35 days from the date of receipt of notice
from the Nepal Government.

4. The Government in consultation of owner/any other concerned personnel
can issue a written notice of an order if finds the utmost necessity to the
acquisition of the land. However, the following property shall not be
acquired:

= If the owner is using the concerned assets for the family
settlement,

= Public places including the religious place, school, hospital,
library, orphanage, etc.

Analysis
Land Acquisition upon an Application of Due-Diligence

The principle of due diligence is a standard of care and attention that a
reasonable person exercises under specific circumstances to avoid harm to
oneself or others. In legal contexts, due diligence often refers to the careful
investigation and assessment of facts and risks associated with it. This includes
verifying the accuracy of information provided, assessing potential legal risks,
and ensuring compliance with relevant laws and regulations. Land Acquisition
Act 2034 has explicitly mentioned about the due procedure for the acquisition of
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property which includes the notification to an owner whose property is intended
to acquire, consent from an owner to acquire the property, compensation
payment and rehabilitation of the property. Thus, any property can be acquired
only upon the fulfillment of due process.

Fair Market Value Method

This is the price at which the property would change hands between a
hypothetical willing and able buyer and a hypothetical willing and able seller,
acting at arm’s length in an open and unrestricted market, when neither is under
compulsion to buy or sell and when both have reasonable knowledge of the
relevant facts. This method presupposes that there is a real market where such
transactions can be carried out.

The criterion to define the market value:

Generally, the price an ordinary private purchaser expects to buy the
property is called the market value. The indicators to define the market value can
be enlisted as:

1. The original price at which the land was bought.

2. The current valuation or the capitalization of the property at present.

3. The value at which the land in the neighborhood is sold or is valued i.e.,

the peripheral value.
Sovereign Right over the Land

The power of eminent domain gives the state with a sovereign right over the
land to acquire upon the necessity and it has been identified through established
Customary International Law that an expropriation requires compensation
regardless of purpose being beneficial to the public in general.®* Any sovereign
right over the land requires an ‘appropriate compensation®. Pre-eminent Public
Interests do not suffice compensation.>
The Doctrine of Ultra Vires

Acquisition of individual property for the public interest is the legitimate
expectation of the Government. However, the acquisition of the property cannot

*2 Marvin Roy Feldman Karpa V United Mexican States, ICSID, 2002, Case no.ARB
(AF)/99/1; Azurix Corp. v. The Argentine Republic, ICSID, 2006, Case No. ARB/01/12.

%% Charter Of Economic Rights and Duties of States, 18 May 1972, UNGA Resolution 3281.

> Andrew Newcombe, The Boundaries ofRegulatory Expropriation in InternationalLaw,
Available at SSRN: https://ssrn.com/abstract=703244, Accessed on 2™ January 2023.
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be implemented for the sake of the individual interest protection and promotion
which will create the situation of ultra vires violating the limitation of acquisition
principle.® The principle of ultra vires is applicable even if the land is acquired
for the pure industrial concern working solely for its own gain, even though the
goods produced by the concern may be of use to the general public.*® To ensure
the compliance with legal provision of an acqusition shall meet the following
standards®":
a. No deprivation of property rights without application of the due process
of law.
b. Acquisition of the property for the public use and public purpose.
c. Just compensation payment shall be done to the party upon
encroachment of the property.
d. No physical seizure of the land,

e. Government regulation shall not cause the reduction in property
valuation and
f. Government shall not make an unreasonable insist for public use.

Conclusion and Recommendations:
Free Prior, and Informed Consent (FPIC)

Dozens of landowners and the community members submitted a petition on
8" August 2021 to the Ministry of Home Affairs against the decision of the
Government to continue the land acquisition for the Marsyangdi Corridor
Transmission Line Project. The petition was submitted through Chief District
Officer of Lamjung. The project aimed to build over the homes, lands, forests
and community spaces to transfer the electricity to the Kathmandu Valley which

 Smt. Janhvi, Legal Regime on Land Acquisition In India — A Critical Study, The Award

Of The Degree Of Doctor Of Philosophy In Law, Law Karnataka State Open University,
2014.

% |bid.

" Eminent Domain-The basic Law, Law offices of Stimmel, Stimmel and Roser,
Available at Eminent Domain - The Basic Law | Stimmel Law (stimmel-
law.com), Accessed on 21° September 2023.
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is produced in the Annapurna Conservation Area. The petition requested for the
Free Prior, and Informed Consent (FPIC) before acquiring the land.*®

= Public Participation

Public participation shall be ensured from the very inception of planning,
implementing, monitoring and evaluating the project with other concerned
stakeholders. This will also empower the citizens in decision making.

= Access to information Dissemination (laws and procedures)

= |Institutional reformation and policy performance.™

However, the affected families claimed that they were evicted without
information, consultation, and compensation in the name of road widening
drive.®
Scientific and More Practicability

Regarding the land acquisition in Nepal, it is defining the four-decade-old land
acquisition law as the fundamental law. Thus, it must be reformed and amended to
make the process more simple, specific, and scientific with the approach of
compensation to be more scientific and inclusive.® It will enable the restoration of
livelihood for the displaced people out of the land acquisition.® It has to be settled
at the pre-project's levels. The pre-project must be followed by compensation at
the post-displacement period. Thus, it is now of the utmost urgency for the

%8 FPIC & Rights Forum, LAHURNIP, Accountability Counsel, Communities in Nepal
resist forcible land acquisition by harmful EU funded infrastructure project, 2021,
available at Communities in Nepal resist forcible land acquisition by harmful EU
funded infrastructure project | Accountability Counsel, accessed on 2™ January
2023.

Reshma Shrestha, Assessing the transparency in land acquisition for Road Development
(Case of outer Ring Road in Kathmandu Valley), 2009, Available at Microsoft Word -
Thesis Final Shrestha (utwente.nl), accessed on 2™ January 2023.

People Affected By Road Widening Drive Stage Demonstration At Maitighar, My
Republica,Kathmandu, 23 February 2017,available at People affected by road-widening
drive stage demonstration at Maitighar - myRepublica - The New York Times Partner,
Latest news of Nepal in English, Latest News Articles (nagariknetwork.com) , accessed
on 2" January 2023.

Prem Khanal, Nepal’s Archaic Land Acquisition Laws, The Kathmandu Post,
Kathmandu, August 25, 2021, available at, Nepal’s archaic land acquisition laws
(kathmandupost.com), accessed on 2™ January 2023.

%2 Ibid
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government to reform the old-fashioned land acquisition laws and accommodate
proven provisions of global practices that ultimately serve the core interests of
investors, the project, and the impacted people.®
Development of the Resettlement Plan

The resettlement plan must be defined and operated before the land
acquisition, and it has to be transparent amongst the affected public at large. It
will enable the public to understand the methodologies adopted and principles
applied for the determination of the compensation. The resettlement plan must be
very meaningful and will restore the affected livelihood of the people whose land
has been acquired. It gives the affected individualadequate time to decide
whether to agree or not with the proposed compensation and the negotiation
thereafter. Arun-3, the mega infrastructure projects in Nepal can be considered
as the example of Resettlement Plan acquiring fifty hectares of land
approximately in four months without any single protest. Thus, it is a
successfully experimented example of Resettlement Plan.%
The legitimate Expropriation by the State

Lawful Expropriation means the process to transfer the title of the property
to the state whereby the state exercises the sovereign right of the state. Following
grounds must be taken into the consideration for the lawful expropriation:

1. Property must be taken for a public purpose.

2. On a non-discriminatory basis.

3. Inaccordance with due process of law.

4. Accompanied by compensation.®®
In 1960s and 1970s the appropriate compensation is widely defined and
embodied in the United Nations General Assembly resolutions and represent the

% Prem Khanal, Nepal’s Archaic Land Acquisition Laws, The Kathmandu Post,
Kathmandu, August 25, 2021, available at, Nepal’s archaic land acquisition laws
(kathmandupost.com), accessed on 2™ January 2023.

* Ibid.

% Expropriation UNCTAD Series On Issues In International Investment Agreements |1,
United Nations New York And Geneva, 2012, Available At
Https://Unctad.Org/System/Files/Official-Document/Unctaddiaeia2011d7_En.Pdf,
Accessed On 7‘“January 2023
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standard of Customary International Law.®
Post Expropriation shall be addressed as®’:

Government shall implement the measures to ensure fairness, transparency,
and accountability in the process. This can help to ensure post-expropriation
issues in a fair, transparent, and accountable manner, thereby minimizing
conflicts and promoting social justice and development. Restitution of
expropriated property is a remedy available only for unlawful takings, although
this appears to be only a theoretical difference. Post expropriation is of utmost
necessity because there may be consequential losses different from loss of profits
and not linked to the property’s value at the moment of the expropriation.
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